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Dear Byron: . é
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Please join me. ¥
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JUSTICE Wn. J. BRENNAN, JR.

April 9, 1975
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RE: No. 73-1531 Johnson v. Mississippi

Dear Thurgood:

Please join me in the dissenting opinion you

& iy

have prepared in the above.

e T

Sincerely,

SSIAIQ LARIDSANVIN 5L G

Mr. Justice Marshall

cc: The Conference
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73-1531, Johnson v. Mississippi N v
3
2
Dear Byron, ; E
I am glad to join your opinion for the %
. . 2]
Court in this case. ¥
| £
Sincerely yours, -
=
) 9.
‘/‘ 5 1 ¢ ‘
{ o

Mr. Justice White

: Copies to the Conference
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To: The Chief Justice
X Mr.

ist DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73-1531
Albert Johnson et al., ) . .
Petitioners, On ert of Certiorari to the
v United States Court of Ap-

i Is for the Fifth Circuit.
State of Mississippi et al. peals for the Hilth Lirew

[April —, 1975]

Mr. Justice WHITE delivered the opinion of the
Court.

This case concerns the application of 28 U. S. C. § 1443
(1), permitting defendants in state cases to remove the
proceedings to the federal district courts under certain
conditions, in the light of Title I of the Civil Rights Act
of 1968, § 101 (a), 82 Stat. 73, 18 U. S. C. § 245.

1

During March 1972, petitioners, six Negro citizens of
Vicksburg, Mississippi, along with other citizens of Vicks-
burg, made various demands upon certain merchants and
city officials generally relating to the number of Negroes
employed or serving in various positions in both local
government and business enterprises. In late March,
petitioners began picketing some business establishments
in Vicksburg and urging, by word of mouth and through
leaflets, that the citizens of Vicksburg boycott those es-
tablishments until such time as petitioners’ demands were
realized.” On May 2, May 13, May 14, and May 21 of
that year, petitioners, along with 43 other Negroes, were

1 With respect to these business establishments, the specific
demands made by the petitioners were that 40% of their employees
and managers should be drawn from the Negro community.
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Kr. Justice Douglas
Mr. Justice Brernan
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that year, petitioners, along with 43 other Negroes, were
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Albert Johnson et al,,
. Petitioners,
v
State of Mississippi et al.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Fifth Circuit.
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[April —, 1975]

Mr. Justice WHITE delivered the opinion of the
Court.

This case concerns the application of 28 U. 8. C. § 1443 -
(1), permitting defendants in state cases to remove the {
proceedings to the federal district courts under certain ?
conditions, in the light of Title I of the Civil Rights Act Re,
of 1968, § 101 (a), 82 Stat. 73, 18 U. S. C. § 245.
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I

During March 1972, petitioners, six Negro citizens of
Vicksburg, Mississippi, along with other citizens of Vicks-
burg, made various demands upon certain merchants and
city officials generally relating to the number of Negroes
employed or serving in various positions in both local
government and business enterprises. In late March,
petitioners began picketing some business establishments
in Vicksburg and urging, by word of mouth and through
leaflets, that the citizens of Vicksburg boycott those es-
tablishments until such time as petitioners’ demands were
realized.! On May 2, May 13, May 14, and May 21 of
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1With respect to these business establishments, the specific
demands made by the petitioners were that 409 of their employees
and managers should be drawn from the Negro community.
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To: The Chief Justice t,/~1

Mr.

E#T Jusiice
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73-1531

Albert Johnson et al.,
Petitioners,
v,
State of Mississippi ot al,

[April —, 1975]

On Writ of Certiorari to the
United States Court of Ap-
peals for the Fifth Circuit.

Mg, Justice WHITE delivered the opinion of the
Court.

This case concerns the application of 28 U. 8. C. § 1443
(1), permitting defendants in state cases to remove the
procéedings to the federal distriet courts under certain
conditions, in the light of Title I of the Civil Rights Act
of 1968, § 101 (a), 82 Stat. 73, 18 U. 8. C. § 245.

I

-~

During March 1972, petitioners, six Negro citizens of
Vicksburg, Mississippi, along with other citizens of Vicks-
burg, made various demands upon certain merchants and
city officials generally relating to the number of Negroes
employed or serving in various positions in both local
government and business enterprises. In late March,
petitioners began picketing some business establishments
in Vicksburg and urging, by word of mouth and through
leaflets, that the citizens of Vicksburg boycott those es-
tablishments until such time as petitioners’ demands were
realized.! On May 2, May 13, May 14, and May 21 of
that year, petitioners, along with 43 other Negroes, were

o e iy et e et

1 With respect to these business estéblishments, the specific
demands made by the petitioners were that 409 of their employees
and managers should be drawn from the Negro community.
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To: The Chief Justice

Mr.
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From: White, J.

Circulated:

4th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73-1531

Albert Johnson et al.,
Petitioners,
v,

State of Mississippi et al.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Fifth Circuit.

[April —, 1975]

Mg. Justice WHITE delivered the opinion of the
Court.

This case concerns the application of 28 U. S. C. § 1443
(1), permitting defendants in state cases to remove the
proceedings to the federal district courts under certain
conditions, in the light of Title I of the Civil Rights Act
of 1968, § 101 (a), 82 Stat. 73, 18 U. S. C. § 245,

I

During March 1972, petitioners, six Negro citizens of
Vicksburg, Mississippi, along with other citizens of Vicks-
burg, made various demands upon certain merchants and
city officials generally relating to the number of Negroes
employed or serving in various positions in both local
government and business enterprises. In late March,
petitioners began picketing some business establishments
in Vicksburg and urging, by word of mouth and through
leaflets, that the citizens of Vicksburg boycott those es-
tablishments until such time as petitioners’ demands were
realized! On May 2, May 13, May 14, and May 21 of
that year, petitioners, along with 43 other Negroes, were

1With respect to these business establishments, the specific
demands made by the petitioners were that 40% of their employees
and mamnagers should be drawn from the Negro community.

Justice Douglas
Justice Brennan
Justice Stewart ...

Justice Marshall b
. dJustice Blackmun ‘

Justice Powell
Justice Rehnquist 1
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Supreme Qourt of the nited Stutes
Y Mashington, D. §. 205%3 L

CHAMBERS OF
JUSTICE THURGOOD MARSHALL April 1, 1975

Re: No. 73-1531 -- Albert Johnson v. State of Mississippi

Dear Byron:

In due course, I shall circulate a dissent in
this case.

Sincerely,

e
T. M

Mr. Justice White

cc: The Conference
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Stewart
White
Blackmun
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Rehnquis

From: Marshall, J.
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Circulated:

Recirculated:

1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 73-1531

Albert Johnson et al.,
Petitioners,
v,
State of Mississippi et al.

On Writ of Certiorari to the
United States Court. of Ap-
peals for the Fifth Circuit.

[April —, 1975]

Mgr. JusticE MarsHALL, dissenting.

I believe the dissenters in City of Greenwood v. Pea-
cock, 384 U. S. 808 (1966), correctly construed the civil
rights removal statute, 28 U. S. C. §1443. See New
York v. Galamison, 342 F. 2d 255, 275 (CAZ2), cert.
denied, 380 U. S. 977 (1965) (MarsHALL, J., dissent-
ing). On that broader view of the statute, removal
would plainly be proper here, and if the Federal District
Court determined that the state proceedings were be-
ing used to deny federally protected rights, it would
be required to dismiss the prosecution. See City of
Greenwood v. Peacock, supra, 384 U. S., at 840-848
(DoucLas, J., dissenting). Even under Peacock and its
companion case, Georgia v. Rachel, 384 U. S. 780 (1966),
however, 1 think that removal should have been avail-
able on the particular facts of this case.

As the Court today observes, Rachel and Peacock im-
posed sharp limitations on the scope of the removal
statute. The statute was held to permit removal only
in the rare case in which (1) the federal right at issue
stemmed from a law providing expressly for equal civil
rights; (2) the conduct with which the removal peti-
tioners were charged was arguably protected by the
federal law in question; and (3) the federal law granted
the further right naot only to engage in the conduct in

R ¥



Justice Douglas
/ Mr. Justice Brennan
Justice Stewart

Justice White
Mr Justice Blackmun
Mr. Justice Powell
¥r. Justioe Behnguist

From: Narshall, J.

Circulated:
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SUPREME COURT OF THE UNITED STATES

No. 73-1531

- Albert Johnson et al.,,
Petitioners,
v,
State of Mississippi et al.

[April —, 1975]

On Writ of Certiorari to the
United States Court of Ap-
peals for the Fifth Circuit,

Mr. JusTicE MARsHALL, with whom MR. JusTicE \
BrReENNAN joins, dissenting.

I believe the dissenters in City of Greenwood v. Pea~
cock, 384 U. 8. 808 (1966), correctly construed the civil
rights removal statute, 28 U. S. C. §1443. See New
York v. Galamison, 342 F. 2d 255, 275 (CA2), cert.
denied, 380 U. S. 977 (1965) (MarsHALL, J., dissent-
ing). On that broader view of the statute, removal
would plainly be proper here, and if the Federal District
Court determined that the state proceedings were be-
ing used to deny federally protected rights, it would
be required to dismiss the prosecution. See City of
Greenwood v. Peacock, supra, 384 U. S., at 840-848
(Douaras, J., dissenting). Even under Pea.cock and its
companion case, Georgia v. Rachel, 384 U. S. 780 (1966),
however, I think that removal should have been avail-
able on the particular facts of this case.

As the Court today observes, Rachel and Peacock im-
posed sharp limitations on the scope of the removal
statute. The statute was held to permit removal only

3 in the rare case in which (1) the federal right at issue

stemmed from a law providing expressly for equal civil
rights; (2) the conduct with which the removal peti-
tioners were charged was arguably protected by the
federal law in question; and (3) the federal law granted
the further right not only to engage in the conduct in
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From: Marshell, 7J.
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73-1531

Albert Johnson et al.,
Petitioners,
v,
State of Mississippi et al.

FApril —, 1975]

On Writ of Certiorari to the
United States Court, of Ap-
peals for the Fifth Circuit,

Mr. JusTicE MARsHALL, with whom MR. JusTiCcE
BrenxAN joins, dissenting.

I believe the dissenters in City of Greenwood v. Pea~
cock, 384 U. 8. 808 (1966), correctly construed the civil
rights removal statute, 28 U. S. C, § 1443. See New
York v. Galamison, 342 F. 2d 255, 275 (CAZ2), cert.
denied, 380 U. S. 977 (1965) (MarsHALL, J., dissent-
ing). On that broader view of the statute, removal
would plainly be proper here, and if the Federal District
Court determined that the state proceedings were be-
ing used to deny federally protected rights, it would
be required to dismiss the prosecution. See City of
Greenwood v. Peacock, supra, 284 U. 8., at 840-848
(Dovucras, J., dissenting). Even under Peacock and its
companion case, Georgia v. Rachel, 384 U. S. 780 (1966),
however, I think that removal should have been avail-
able on the particular facts of this case.

As the Court today observes, Rachel and Peacock im-
posed sharp limitations on the scope of the removal
statute. The statute was held to permit removal only
in the rare case in which (1) the federal right at issue
stemined from a law providing expressly for equal civil
rights; (2) the conduct with which the removal peti-
tioners were charged was argusbly protected by the
federal law in question; and (3) the federal law granted
the further right not only to engage in the conduct in
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Re: No. 73-1531 - Johnson v. Mississippi
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Dear Byron:
Please join me.

Sincerely,

A
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Mr. Justice White

cc: The Conference
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No. 73-1531 Johnson v. Mississippi ; fH
Dear Byron: ‘f g
Please join me. “ %
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Mr. Justice White

1fp/ss

cc: The Conference
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Re: No. 73-1531 - Johnson v. Mississippi
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Dear Byron:

Please join me.

Sincerely,wfvv,/

Mr. Justice White

Copies to the Conference

WY TRDADY AT AONCRTRQY




Jii

SHiCHE

CHAMEERS OF
NILLIAM H. REANOUIST
April 1, 1975
Re: No,. .73-1531 - Johnson v. Mississippi
{
Deaxr Byron: {
Please join me.
Sincerely, P

Mr ., Justice White

Copies to the Conference

iy

P.S. (BRW only) I think I disagree with the nomenclature usecs
in your footnote 7, which has nothing whatever to do&i#h the
treatment of the merits of the case. You say in that footnote
that the Court of Appeals "granted an application for a stay
of its mandate to petitioners for purposes of their seeking

a writ of certiorari in this Court, that stay being effective
til dispesition of the case by this Court, and having the
ect of preventing the prosecution of petitioners on the
ctments handed down by the grand jury from going forward.
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vour footnote 6 indic +hat the District Court had

cates
denied a stay of its mandate remanding the cause to the state
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courts, and further indicates that the record does not show
whather a stay was sought from the Court of Avpeals.
Apparently, according to the additional text in your
footnote 6, grand jury proceadings ¢ntinued after the ruling
of the District Court.

I would think with the case in this posture that a

mere stay of its mandate by ihe Court of Apnpeals w

have the effect of "preventing the prosecution of petiti

on the indictments handed down by the grand jury from

forward". The mandate of the Court of Appeals was that !

judgment of the District Court be affirmed, and a

going
Cchne

{
stay of that

mandate would not prevent further prosecution in the state

court unless at some carlier point in the proceedings
stay of the District Court's order of remand had been
Absent that, I would think that in order for an order
Court of Appeals to stay the proceedings in the state
would have to actually be a stay of those proceedings,
than simply a stay of its own mandate.

Further your affiant sayeth not.
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