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Cxier JusTicE BURGER, dissenting.
Today the Court states that, in positing a new §

7 right

for employees. the “Board has adequately explicated the

basis of its interpretation.”
the Board has the power to
today’s cases

Ante, at 16. 1 agree that
change its position, but since

represent a major change in policy and a

departure from Board decisions spanning almost 30 years
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To: Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marsh.
Mr. Justice Black-._.-
Mr. Justioe Powel .
Mr. Justice Rehnq .: :-

From: The Chief Justi:-:

Circulated:

Recircula.ted:FEB 12 _

SUPREME COURT OF THE UNITED STATES

Nos, 73-13¢

53 AND 73-763

National Labor Relations
Board, Petitioner,
73-1363 V.
J. Weingarten, Inc.

International Ladies’ Gar-
ment Workers’” Unicn,
Upper South Depart-
ment, AFL-CIO,
Petitioner,
73-765 v.

Ouality Manufaeturing

On Writ of Certiorari to the

United States Court of
Court of Appeals for the
Fifth Circuit.

On Writ of Certiorari to the
United States Court of
Court of Appeals for the
Fourth Circuit.

Company et al. !
[Februery —, 1873]
My, Caier justice Burcer, dissenting.
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Supreme Qanet of the Hnited States
Washington, B. €. 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS February 3, 1975

Dear Bill:

Please join me in
73-1363, NATIONAL LABOR RELATIONS
BOARD v. WEINGARTEN, INC.

WILLIAM O. DOUGLAS

Mr. Justice Brennan

cc: The Conference
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National Labor Re.—lutions} On Writ of Certiorari to the
Board. Petitioner, United States Court of
. Appeals for the Fifth

J. Weingarten, Inc. Cireuit.

[January —. 1975]

Mg. Justice Brexxax delivered the opinion of the
Court

The National Labor Relations Board held in this case
that respondent emplover's denial of an employee's re-
quest that her union representative be present at an
investigatory interview which the employee reasvnably
believed might result in iseiplinary action constituted
an unfair labor practice i: violation of §8 (a)(1) of the
National Labor Relations Act,' because it interfered with,
restrained and coerced the individual right of the em-
plovee, protected by § 7 of the Act. “to engage in = . con-

]

certed aetivities for . . mutual aid or protection . . ./

Coeerton S(ag D peovides that ot iz oan unfair labor practice tor
an emplover o nrerfere Witk restruan, or coeres aawplovees w the
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 73-1363

National Labor Relations] On Writ of Certiorari to the

Board, Petitioner, United States Court of
v, Appeals for the Fifth
J. Weingarten, Inc. Cireunit,

[January —, 1975]

Mg. JusTicE BRENNAN delivered the opinion of the

Court.
The National Labor Relations Board held in this case
that respondent employer’s denial of an employee’s re-
quest that her union representative be present at an
investigatory interview which the employee reasonably
believed might result in disciplinary action constituted
an unfair labor practice in violation of § 8 (a)(1) of the
National Labor Relations Act,! because it interfered with,
restrained and coerced the individual right of the em-
ployee, protected by § 7 of the Act, “to engage in , . . con-
certed activities for . . mutual aid or proteetion ,...”*
t8ection 8(a){lj provides that it is an unfair labor practice for
an empicyer “to nterfere with, restrain, or ceerce employees in the
exercise of the nghis zuarantesd 1 section 157 of this title.” 20
0.8, C.§ 158 (a) (1}
¢Section 7,29 U.S. C. 3 1
“Emplovees shall have the gl
azations, "o

e 10 self-organization, to form, join,
Livgna collestiely through repre-

or asaist labor
nd to engage m other concerted

sentarives of thetr own
activities for the purposo of
aid or protection, and sholl ziso have
or ali o such nchivities except to vhe sxvent that such right may be

trve bargaining or orher mutual
right 1o reirain from any

@

affecced by an sgreement requirmg membership in a labor organiza-
tion as a eondition of empicvment as suthorzed in section 158 {2) (3)

of s srfe”
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Supreme Qourt of the United States
Washinglon, B. . 20543

CHAMBERS OF

JUSTICE POTTER STEWART

January 17, 1975

Re: No. 73-1363, NLRB v. Weingarten

Dear Lewis,

Please add my name to your dissenting opinion
in this case.

Sincerely yours,
)

4

Mr. Justice Powell

Copies to the Conference
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Supreme Qonrt of the Hnited Stutes
HMashington, B. . 205%3

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 8, 1975

Re: No. 73-1363 - NLRB v. J. Weingarten, Inc.

Dear Bill:

Please join me.

Sincerely,

Sl

Mr. Justice Brennan

Copies to Conference
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Supreme Gourt of the United States
MWaslington, B. €. 20513

CHAMBERS OF
. JUSTICE THURGOOD MARSHALL January 6, 1975

Re: No. 73-1363 -- National Labor Relations Board Ve
J. Weingarten, Inc.

Dear Bill:
Please join me.

Sincerely,
[//»;/ L( N

T. M.

Mr. Justice Brennan

cc: The Conference
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Supreme Qonrt of the Hnited States
Washingtor, B. @. 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

January 20, 1975

Re: No., 73-1363 - NLRB v. J, Weingarten, Inc.

Dear Bill:
Please join me.

Sincerely,

Mr, Justice Brennan

cc: The Conference
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Ist DRAYT
SUPREME COURT OF THE UNITED STATES:..i7, ».

No. 73-1383 Circulubnl: e

Tt vy
R T U L

Natwonal Labor Re!atiuns} On Writ of Certiorari to the

Board, Petitioner, | United States Court of
v, { Appeals for the Fifth
J. Weingarten, {nc i Circuit

{ Jaunary —, 1975]

Mk, Justrce PoweLy, dissenting.

Section 7 of the Act guarantees to empluyees the right
to “engage in . . . concerted activities for the purpose of
collective bargaining or for other mutual aid or protec-
tion.” The Court today construes that right to include
union representation or the presence of another em-
ployee ' at any interview the employee reasonabiy fears
might result in disciplinary action. In my view, such
an mnterview is not concerted activity within the intend-
ment of the Act. An employee's right to have a union
representative or another employee present at an investi-
gative interview is a matter that Congress left to the free
and fdexible exchange of the bargaining process.

The majority opinion acknowledges that the NLRB
has only recently discovered the right to union represen-
mployer werviews.  [n feer, as late as 1964~

['TTO0D FHL WOMA (595010 1715

,
3

tation iu e
after almost 30 years of experience with § 7—the Board
tlatly rejected an emplovee’s claim that she was entitled
to union representation in a “discharge conversation”
with the general manager, who later admitted that he

e ocnly of the mght to 1asisr on the preseuce

P While the oot spe
ned that the- § 7 right today

WU diiol: Teprescniative, 1t must be ass
recograzed. affording ewaplovees the nght o act “ul cencert’ in
ainipleyer iaterviews, alse edists m the abzenve of u recognized union.
Ct. VLEBB v Washmgron oo To. 370 U8 g (1962),
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. To:

dui DRAYT
:

SUPREME COURT OF THE UNITED 3TATES:owerr, 5.

Ead L

No. 73-1363 Circulated: ,T_a
1 vt
N - . ) _ . Rec ?Cul&tedeAN Z:j/
National Labor Relations; On Writ of Certiorari e
Board, Petitioner, United States Court of
v, Appeals for the Fifth
J. Weingarten, ine. Circuit

{January —, 1975]

MR. JusticE PoweLL, with whom MR. JusTice STEW-
ART joins, dissenting.

Section 7 of the Act guarantees to employees the right
to “engage in . . . concerted activities for the purpose of
collective bargaining or for other mutual aid or protec-
tion.” The Court today construes that right to include
union representation or the presence of another em-
ployee ' at any interview the employee reasonably fears
might result in disciplinary action. In my view, such
an interview is not concerted activity within the intend-
ment of the Act. An employee’s right to have a union
representative or ancther employee present at an investi-
gative interview is a matter that Congress left to the free
and flexible exchange of the bargaining process.

The majority opinion acknowledges that the NLRB

sily recently discﬂ,vered the vight fo union represen-
: terviews. In fact, as late a3 1964—
nost 30 years of experience with § 7—the Board
Hatly n]ectm‘ an emplovee’s elaim that she was entitled

to uulon representation in a “discharge conversation”
with the general manager, who later admitted that he

e ihie Court speaxs site of vhe right fo Insist on the presencs
ol @ unica represendative, o must be asstinted that the 87 nghr Lodfn
croogniend, atfording ~ml lovees the right to act “m coneert” in
eiplover wnteeviews, slso exists in the ahsence of a recognized umog.
CfNLREB v Washurgtor Adlumiicem Co. 370 U, & 9 (19623,
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Supreme Qourt of the Hnited States
Washington, B. . 205%3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 15, 1975

Re: No. 73-1363 - NLRB v. Weingarten, Inc.

Dear Bill:

I voted with you at Conference on this case and have
not changed my mind. I am of the opinion, as you so
persuasively demonstrate in your opinion, that the Board's
construction is certainly a permissible one under the Act.

I also feel that it is by no means a necessary construction,
and my reading of your opinion leads me to think that you
do not disagree with that view. Would you have any
objection, on page 15, to adding the language underlined
below to the sentence beginning on the eighth line from the

bottom of the page:

"But the Board's construction here, while
it may not be required by the Act, is at
least permissible under it, and insofar

as the Board's application of that meaning
engages in the 'difficult and delicate
responsibility' of reconciling conflicting
interests of labor and management, the
balance struck by the Board is 'subject to
limited judicial review.'"

Sincerely, ,
i\ ﬁfv
%

Mr. Justice Brennan

30 uotieZ

poangralsip 1o

- -

“SOATYDAY UOTINITISUI I3A0OH 8yj
—Taoyjne o13108ds Byl JnoYITM

U ... Bt

'0109-508E+6  EIUIOJED) ‘pIojtresg

Q
z
E
>
o
2
Q
c
=
o)
z
>
z
S
B
O
m

.
C
C
<
S
=
2
U
-
-
C
-
C

(3aod *s*n ‘LT FILIL) MYT !
IHOTYAJOD X8 Q3ID4I0dd ad
AVKW TVINSIVW STIHI S9ADIION



Supreme Qonrt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 16, 1975

Re: No. 73-1363 - NLRB v. Weingarten

Dear Bill:

Please join me.

Sincerely,

Viad

Mr. Justice Brennan

Copies to the Conference
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