


Supreme le;m't of tiye Hinited Stutes
Washington, B. §. 205%3

CHAMBERS OF . . .
THE CHIEF JUSTICE June 13, 1974

Re: 73-781 - Scherk v. Alberto-Culver Co.

Dear Potter:
. . “5‘~

Please jain

Regards,

Justice Stewart

‘ Copiés to the Conference
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Supreme Qonmrt of the Pnited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS May 30, 1974

MEMORANDUM TO THE CONFERENCE :

I have sent to the printer a dissent in No. 73-781

Scherk v. Alberto-Culver Company.

Yours - faithfully,

\/d
William O. Douglas
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Fritz Scherk, Petitioner, | On Writ of Ggrtior
v.

Alberto-Culver Company. Appeals for the Seventh

Circuit.

Mz. Justice DoucLas, dissenting.

Respondent (Alberto) is a publicly held corporation
whose stock is traded on the New York Stock Exchange.
Alberto, a Delaware Corporation, has its principal place
of business in Illinois. Petitioner (Scherk) owned a
business in Germany, FLS (Firma Ludwig Scherk), deal-
ing with cosmetics and toiletries. Scherk owned various
trade marks and all outstanding securities of a Liechten-
stein corporation (SEV) and of a German corporation
(Lodeva). Scherk owned various trade marks which
were licensed to manufacturers and distributors in Europe
and in this country. SEV collected the royalties on those
licenses.

Alberto undertook to purchase from Scherk the entire
establishment—the trade marks and the stock of the two
corporations; and later, alleging it had been defrauded,
brought this suit in the U. S. Distriet Court in Illinois to
rescind the agreement and to receive damages.

The only defense, material at this stage of the proceed-
ing is a provision of the contract providing that if any
controversy or claim arises under the agreement the
parties agree it will be settled “exclusively” by arbitration
under the rules of the International Chamber of Com-
- merce, Paris, France. *

The basic dispute between the parties concerned alle~
gations that the trademarks which were basic assets in
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Alberto-Culver Company. Cireuit.
[May —, 1974]

M-g. Justick DougLas, with whom MR. JUSTICE BREN-
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NAN an@@ Mg. JUSTICE Waresfconcur, dissenting.

Respondent (Alberto) is a pubhcly held corporation
whose stock is traded on the New York Stock Exchange.
Alberto, a Delaware Corporation, has its principal place
of business in Illinocis. Petitioner (Scherk) owned a
business in Germany, FLS (Firma Ludwig Scherk), deal-
ing with cosmetics and toiletries. Scherk owned various
trade marks and all outstanding securities of a Liechten-
stein corporation (SEV) and of a German corporation
(Lodeva). Scherk owned various trade marks which
were licensed to manufacturers and distributors in Europe
and in this country. SEYV collected the royalties on those
licenses.

Alberto undertook to purchase from Scherk the entire
establishment—the trade marks and the stock of the two
corporations; and later, alleging it had been defrauded,
brought this suit in the U. S. District Court in Illinois to
rescind the agreement and to receive damages.

The only defense, material at this stage of the proceed-
ing is a provision of the contract providing that if any
controversy or claim arises under the agreement the
parties agree it will be settled “exclusively” by arbitration
under the rules of the International Cha.mber of Com-
merce, Paris, France.

The basic dispute between the parties concerned alle~
gations that the trademarks which were basic assets in
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- Supreme Gourt of the nited States
Washington, B. . 20513

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.
June 7, 1974

RE: No. 73-781 Scherk v. Alberto-Culver

Dear Bill:

Please join me in your dissenting

opinion in the above.

Sincerely,

A

v

Vie . (,f"
ey,

Mr. Justice Doug]as~

cc: The Conference
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) To: The Chief Justice
Mr. Justice Douglas

——Mr., Justice
Mr. Justice Wi
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2nd DRAFT Mr. Justice Rehnguist 4
SUPREME COURT OF THE UNITED STATES“***** *° :
No. 73781 Circulated: " —————»__.__._
No. 73-781 |

Recirculated:

On Writ of Certiorari to the
United States Court of
Appeals for the Seventh
Circuit.

o

i i Gemnaiibib

Fritz Scherk, Petitioner,
V.
Alberto-Culver Company.

e T

ki

[June —; 1974]

Mgr. Justice STewArT delivered the opinion of -the
Court.

Alberto-Culver Co., the respondent, is an American
company incorporated in Delaware with its principal
office in Illinois. It manufactures and distributes toilet-
ries and hair products in this country and abroad. Dur-
ing the 1960’s Alberto-Culver decided to expand its $ ]
overseas operations, and as part of this program it
approached.the petitioner Fritz Scherk, a German citizen
residing at the time of trial in Switzerland. Scherk was
the owner of three interrelated business entities, orga-
nized under the laws of Germany and Liechtenstein, that
were engaged in the manufacture of toiletries and the
licensing of trademarks for such toiletries. An initial
contact with Scherk was made by a representative of
Alberto-Culver in Germany in June, 1967, and. negotia-
tions followed at further meetings in both Europe and
the United States during 1967 and 1968. In February,
1969 a contract was signed in Vienna, Austria, which pro-
vided for the transfer of the ownership of Scherk’s enter-
prises to Alberto-Culver, along with all rights held by
* these enterprises to trademarks in cosmetic goods. The
contract contained a number of express warranties
whereby Scherk guaranteed the sole and unencumbered
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73-781

Supreme Court of the United Stales

Alemorardim

Memorandum to The Chief Justice,
—Nr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist

After considering the sugges-
tions contained in Harry Blackmun's
thoughtful letter of yesterday, I ex-
plained to him some of my difficulties
with this opinion. As the result of our
conversation, it is my understanding
that he is willing to accept the changes
made in this circulation as a minimally
adequate response to his suggestions.
There may, of course, be other
changes in order after a dissenting
opinion is circulated. - ;
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* 8rd DRAFT

Chief Justice
Justice Dcocuglas
Justice Bremnan
Justice Liailte
Justice Harshall
Justice Blackmun
Justice Fowell
Justice Rehnquist

From: Stewart, J.

. SUPREME COURT OF THE UNITED STATES

Circulated:
73
No. 73-781 Recirculated:JUN 9 w7 -

Fritz Scherk. Petitioner On Writ of Certiorari to the
’ "| United States Court of
Appeals for the Seventh
Circuit.

v.
Alberto-Culver Company.

[June —, 1974]

Mr. Jusrice STEWART delivered the opinion of the
Court,

Alberto-Culver Co., the respondent, is an American
company incorporated in Delaware with its principal
office in Illinois. It manufactures and distributes toilet-
ries and hair produets in this country and abroad. Dur-
ing the 1960’s Alberto-Culver decided to expand its
overseas operations, and as part of this program it
approached the petitioner Fritz Scherk, a German citizen
residing at the time of trial in Switzerland. Scherk was
the owner of three interrelated business entities, orga-
nized under the laws of Germany and Liechtenstein, that
were engaged in the manufacture of toiletries and the
licensing of trademarks for such toiletries. An initial
contact with Scherk was made by a representative of
Alberto-Culver in Germany in June, 1967, and negotia-
tions followed at further meetings in both Europe and
the United States during 1967 and 1968, In February,
1969 a contract was signed in Vienna, Austria, which pro-
vided for the transfer of the ownership of Scherk’s enter-
prises to Alberto-Culver, along with all rights held by

_these enterprises to trademarks in cosmetic goods. The

contract contained a number of express warranties
whereby Scherk guaranteed the sole and unencumbered
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To: The Chief Justice

W : Mr.
—Mr.

Mr.

Mr.

Mr.

Mr.

Mr.

dth DRAFE

No. 73-781

On Writ of Certiorari to the
United States Court of
Appeals for the Seventh
Cireuit.

Fritz Scherk, Petitioner,
v,

Alberto-Culver Company.

[June —, 1974]

MR. JusTicE STEwarT delivered the opinion of the
Court,

Alberto-Culver Co., the respondent, is an American
company incorporated in Delaware with its principal
office in Illinois. It manufactures and distributes toilet-
ries and hair products in this country and abroad. Dur-
ing the 1960’s Alberto-Culver decided to expand its
overseas operations, and as part of this program it
approached the petitioner Fritz Scherk, a German citizen
residing at the time of trial in Switzerland. Scherk was
the owner of three interrelated business entities, orga-
nized under the laws of Germany and Liechtenstein, that
were engaged in the manufacture of toiletries and the
licensing of trademarks for such toiletries. An initial
contact with Scherk was made by a representative of
Alberto-Culver in Germany in June, 1967, and negotia-
tions followed at further meetings in both Europe and
the United States during 1967 and 1968. In February,
1969 a contract was signed in Vienna, Austria, which pro-
vided for the transfer of the ownership of Scherk’s enter-
prises to Alberto-Culver, along with all rights held by
these enterprises to trademarks in cosmetic goods. The
contract contained a number of express warranties
whereby Scherk guatanteed the sole and unencumbered
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Circulated:

No. 74-781

Recirculated

Fritz Scherk, Petitioner, | O1 W,ﬁt of Certiorari to thé
9, United States Court of

Alberto-Culver Company. éﬂ’;ﬁ‘i‘t‘f for the Seventh

[Juhe —, 1974]

Mg. Justice Stewarr delivered the opinion of the
Court.

Alberto<Culver Co., the respondent; is ah Americdn
company incorporated in Delaware with its principal
office in Illinois, It manufactures and distributes toilet-
ties and hair products in this country and abroad. Dur-
ing the 1960’s Alberto-Culver decided to expand its
overseas operations, and as part of this program it
approached the petitioner Fritz Scherk, a German citizen
residing at the time of trial in Switzerland. Scherk was
the owner of three interrelated business entities, orga-
nized under the laws of Germany and Liechtenstein, that
were engaged in the manufacture of toiletries and the
licensing of trademarks for such toiletries. An initial
contact with Scherk was made by a representative of
Alberto-Culver in Germany in June, 1967, and negotia-
tions followed at further meetings in both Europe and
the United States during 1967 and 1968. In February,
1969 a contract was signed in Vienna, Austria, which pro-
vided for the transfer of the ownership of Scherk’s enter-
prises to Alberto-Culver, along with all rights held by
these enterprises to trademarks in cosmetic goods. The
contract contained a number of express warranties
whereby Scherk guaranteed the sole and unencumbered

JUN 13 1974
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Supreme Q}ou}t of the Ynited States
Waslington, B. . 205143

CHAMBERS OF
JUSTICE BYRON R.WHITE

June 7, 1974

3
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Re: No. 73-781 - Scherk v. Alberto-Culver Co.

Dear Bill:
Please. join me.

Sincerely,

A

Mr. Justice Dbuglas

Copies to Conference




LT T Supreme Qonrt of the Hrnited States . o
el Washington, B. §. 20543
- -cm\uuc;!s or ' . ‘
" JUSTICE THURGOOD MARSHALL June 11, 1974 -

' Re: No. 73-781 -- Fritz Scherk v. Alberto-Culver Co. ek

Dear Bill: ’

.

Please join me in your dissent.

. ; * Sincerely,
) _ . T.M. ‘ N L
- : Mr. Justice Douglas :
R cc: The Conferencé ' . .
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/ .
Supreme Tourt of the United States
’ Mashington, B. €. 20543

CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

June 4, 1974

Re: No, 73-781 - Schark v, Alberte-Culver Co.

Dear Potter:

While I agree with the result you resch and with most of
the reasoning by which you arrive at that result, 1 have some
difficulty at two points in your proposed opinien. I hope you do
not mind too much if 1 venture to state the sources of my difficulty,

1. 1 suspect the benefit of the rather technical dlstinetion

L’LQ,., Lﬂ [ you draw between the "'special right” in Wilko and its absence in

p f A? this case [ discuesed on pages 6-8] is marginal and does net really

M e justify its inclusion, I am not entirely certain that ! agree with

st[« Wb t the distinction, It ssems to me that the implled right of action

| i J'L under the Court's decisions s not different from the so-called

q}‘;“‘ T i "special right" in the Wilko case, since the implied r¥ight adheres

st v o Rule 10b-% and § 10 of the Act, and is thereby included in the

e
; 3 ‘

L R bif i gweep of § 29(a). I see no apprrent reason why the two are
will af¥errd  different., Even if the distinction 1s a propeér one, yoa hint on
de mafay A | page 8 that the discuasion is somewhat gratuitous. For me, it
less ot (LMR raises more quanstions than it answers and it seems that it is

likely to pose problems in later cases in which the walver pro-
visions are asserted as a defense.

T4

ﬁ({n . be given to the Arbitral Convention and to these provisions of the
% 'Yy United States Arbitration Act that make the Convention a part of
Haa v Helrc.on the 1aw of this country. This is more & matter of empbasis than
7‘& tecedfun substance, but it is, I believe, important, You refer to the Con-
adbo a eonyy Yention in your final footnote, but 1l wonder whether it does not

' ju, ﬂf’\ deserve s higher level of recognition. 1 would propose that the
AP e following, or something similay to it, be inserted after your

Wla /‘)cw?tl < first paragraph on page 4 of your opinion:

yﬁu«\f\,&_. ‘—‘ .

A \ég,g¢(;’ 2. I am inclined to believe that more prominenee should
¢ R~
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"Chapter 2 of the Act, 9 U.8.C. §§ 201,

et seq., provides for the recognition and enforce-
ment of fareign arbitral awarde. It was enacted
in 1970 to implement the United Nations Convention
on the Recognition and Enforcement of Foreign
Arbitral Awards. BSectian 1 ¢f the new thapter un-
equivocally provides that the Convention 'shall be
enforced in United States courts in accordance with
this chapter.' The geal of the Convention, and the
principal purpose underiylng American adoption of
it and its implementsation, was te encourage the rec:
ognition and enforcement of commsercial arbitzation
agresments in international contracts and to unify
the standards by which sgreements to arbitrate are
observed and athitral awarde are enforced in signa-
tory countries.—’ Article 11(3) of the Convention
provides: .

'The court of a Céntracting State, when
seized of an action in a matter in respect
of which the parties have made an agree-
ment within the meaning of this article,
shall, at the request of one of the parties,
refor the parties to arbitration unless it
finds that the said agreement is null and
void, inoperative or incapable of being
performed, ' .

Thus, & local court, when seised of an ac¢tion like the
present case, should, at the request of one of the
parties, refer the parties to arbitration, unless the
arbitral agreement is 'null and void, inoperative or
incapable of being performed. 1 3%/ Here, respondent
contends that the agresment is voided by § 29(a) of the
Securities Exchange Act of 1934, 18 U.8.C. § 78ec(a),
providing:

'Any condition, aﬁpuhtlon.f or provision
binding any psrson to waive complisance
with any provision of this chapter or of




t L

Uher

-3.

any rule or regulation thereunder, or
- of say rule of an exchange required
. thareby shall be void.'" ‘ P

The two footnotee would be, respectively:

naf

" See Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards, B, Exec. E. 90th Cong.,
2d Sers. (1968); Quigley, Accession by the United States
to the United Nations Convention on the Recognition and
: Enfozceroent of Foreign Arbitral Awards, 70 Yale L. J.
1049 (1961). "

R LE Y
© T Artiele HI(1) also limits recognition of agree-
ments te thess ‘concerning a subject matter eapable of
settlement by arbitration. ' The issues raised in thie case
are appropriate for arbitration. See discussion, infrs,

page o

You will observe that much of the preceding paragraph tracke
material in your present footnote 12,

3. I would be intlined to add the following to footnote 11,

"Although we do not decide the guestion, pre-
sumably the type of fraud alleged here could be
challenged, under Article V of the Convention, in the
enforcemnent of whataver arbitral award is produced
through arbitration. Article V{2)(b) provides that
recognition and enforeoment of an award can be re-
fused if ‘recognition or enforcement of the award
would be contrary to the public policy of that country.'"

Thess are my thoughts, for what they may be worth, Iam
taking the liberty of sending coples of this letter to the Chief,
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Lewis, and Bill Rehnquist,
a vote to reverse,

Sincerely,

Mr, Justice Stewart

cc: The Chief Justice
Mer. Tustice Powell
Mr, Justice Rehnquist

.
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Supreme Qonrt of the Ynited States
Wuslington, B. §. 20543

R

CHAMBERS OF
7 JUSTICE HARRY A, BLACKMUN
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June 7, 1974

Re: No. 73-781 - Scherk v. Alberto-Culver Co.

Dear Potter:

i A

Please join me.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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Supreme Qonrt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF June 2, 1974

2 JUSTICE LEWIS F. POWELL, JR.

AFETICAT ¢ REATE 2, AR WL

No. 73-781 Scherk v. Alberto-Culver

v

Dear Potter:

et Tk

QQINNNAINN TN INMYNATIT ‘AINTCTATA TIDNMIYCANVYIAT THT JO SAIOITYTITTON THT TIAIOM I ﬂ’»!f'\nﬂﬂ\‘qu;

£

Please join me in your opinion for the Court.

If I can find tﬁentiﬁe this week I may add a few
paragraph in a concurrence ‘recording my view with respect
to the Securities Acts as applicable in this case.

HSiﬁcerely,

%’ -~
WO g F A
ewart -~
e BT




CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

Supreme Conrt of the Ynited States
Yashingten, T G 20543

April 29, 1974

No. 73-781 -~ Scherk v. Alberto-Culver Co.

Dear Chief:

I now cast a tentative vote to reverse in this case
on the following admittedly sketchy basis:

(1) wilko v. Swan, 346 U.S. 427, 434-435
states that the "right to select a judicial
forum is the kind of 'provision' that cannot
be waived under section 14 of the Securities
Act."

(2) The Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, enacted
after the Securities Act, since it has the
status of a treaty, superseding that Act if
there is a conflict, reserves possible” "public
policy" defenses to the enforcement stage of
the arbitration proceeding, rather than per-
mitting them to be raised in the original action
to compel arbitration. See Article Vv(2). I do
not believe the language of Article TII(3)
_speaking of agreements that are "null and void,
inoperative or incapable of being performed"

is dealing with the sort of public policy defense

that Wilko v. Swan allowed.
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(3) If the parties can therefore be required
to submit the claim to arbitration, the Convention
obviates the only claim that Wilko preserved to
the unwilling party: the right to insist that
the judicial forum be chosen. Any other public
policy defenses going to the merits of the
arbitration award would be preserved to the
enforcement stage.

WO QEONCCN

Sincerely,

~JQ&N/
Al

The Chief Justice

Copies to the Conference
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Supreme Qonrt of the Hnited States
Washington, B. . 20543

June 5, 1974

3/

Ré: Scherk v. Alberto-Culver Co.

Potter:

Please join me in the opinion for the Court you
prepared in this case. o

Sincerely,

e

Mr. Justice Stewart

Copies to the ‘Conference

3
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