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CRAM !MRS OF

THE CHIEF JUSTICE	 May 14, 1974

Re: 73-690 -  Air Pollution Variance Board 
of State of Colorado v. Western Alfalfa Corporation

Dear Bill:

Please join me.

egards,

Mr. Justice Douglas

Copies to the Conference
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Air Pollution Variance Board
of the State of Colorado,

Petitioner,
V.

Western Alfalfa Corporation.  

On Writ of Certiorari to
the Court of Appeals of
Colorado. 

•

[May --; 197.,

MR. JUSTICE DOUGLAS delivered the opinion of tim
Court.

An inspector of a Di-vision of the Colorado Depart-
ment of Health entered the outdoor premises of responil-
ent without its knowledge or consent. It was daylight
and the inspector entered the 	 make a Ringel-

manrr and opacity reading of plumes of smoke being
emitted from respondent's chimne ys. Since that time
Colorado has adopted a requirement for a search warrant

for violations of air quality standards:' At the time of
the instant inspection the state law required no warrant
and none was sought. Indeed the inspector entered no
part of respondent's plant to make the inspection,

1 This test is prescribed by a Colorado Act Rev. Stat. 96-29-5
(1967 Supp.). It requires a trained inspector to stand ill a position
where he has an unobstructed view of the smoke plume, obse 	
the smoke. and rate it according to tin opacity - of ie ingels
mann chart. The lierson using the chart matches the color and
density of the smoke plume with the numbered example on tin;
chart. The Ringelmano test is generally sanctioned for use in
measuring air pollution. See cases collected in Portland v, Fry
Roofing Co., 3 Ore. App. 352, 472 P. 2d 826.

4 Colo. Rev. Stat, 1963, 66--`29-8 (') cd), Perm. Supp. 1969,
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SUPREME COURT OF THE UNITED STATES ,

No. 73-690
Reoirc.uaat=,d:

'Air Pollution Variance Board
of the State of Colorado.

Petitioner,
V.

Western Alfalfa Corporation,

On Writ of Certiorari to
the Court of Appeals. of
Colorado.

!May --, 197-11

Mu. 'JUSTICE DOUGLAS delivered the opinion of the
Court.

An inspector of a Division of die . COlorwriu Depart-
ment of Health entered the outs ioor premises of respend.
ent without its knowledge or consent. ft was dayl.izht
and the inspector entered the yard to make a Rin-et-
/1mm and opacity reading of plumes of smoke being
emitted from respondent's chimneys. Since that tnne
Colorado has adopted a requirement for a search warrant
for violations of air quality stanclards, 	 At the time of
the instant inspection the state law require,.: 	 -,,varrt.
and none was sought. Indeed the inspector enter;
part of respondent's plant to make the inspection,

Tins test is prescribed by .1 Colorado Act 'Rev, 66-29—)
(19ti7 Stipp.). It requires a trained inspector to stand in a position
-where he has an unobstructed view of the sinok• plume, observe
the smoke, and rate it according to the opacity scale of the. Hitigcl-
mann chart. The person using the chart matches the color and
density of . the smoke plume -with the numbered example on the
chart. The Iiingelmann test. is generally sanctioned for use in
measuring air pollution. See cases collected in Portland v., Fry
Roofing Co., 3 tire. App. 352, 472 P. 2d .■26.

Coin.	 `tat. 19(ili. 06-29-6 t'..!/i,(1/. Perm. Stipp. 1969.



May 6, 1974

RE: No. 73-690 Air Pollution Variance Board of the State
of Colorado v. Western Alfalfa CorObration 

..-,--4,, 	Dear:8111.1  --,-;-:i-:''-•itcertainly"-:,,;,-.,:-.,5:-..
 ---4 'gre' 	:If.th State court had clearly

,	 .your opinion in the above. Only
decided that ti-thrit`.. ' 	 411eCes°..r.,4e'cise	 as' based 'fin whole .or

• diction A.° decide
in part on the :"Colpia Constitution would we wteohna_ v." juris-

- ' words, ,if „the7dectslok,Oste.40e, ATI a
euro ,A,.1,1.1.4mendeciouirteista7tignroo!ithnder..,..

on any Issue, would th fp -eel e our jurisdictieWva. all
th 

issueo_ ,Lido.reciii .1:11.4,,,.0-bilggeilio°os :at
 were 	 edue process net fe	 Ilent, claims -	 inextricably• interbeined.:, :,Would thit answer me?

._-



;anti:fume (Ccrart of Hit Xitritar ,;Stabs
Pasitington, P. Q.'t . 2IICIW

CHAMBERS OF

JUSTICE WM. J. DRENNAN, JR.

May 10, 1974

RE: No. 73-690 Air Pollution Variance Board

of Colo. v. Western Alfalfa Corporation 

Dear Bill:

I agree.

Sincerely,

4

Mr. Justice Douglas

cc: The Conference
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CHAMBERS OF

JUSTICE POTTER STEWART

May 6, 1974

No. 73- 690, Air Pollution Variance Bd.
v. Western Alfalfa

Dear Bill,

I trust you will be willing to add
something like the following clause to the
final sentence of the text on page 2 of your
opinion:

", made applicable to the States by the
Fourteenth. Mapp  v. Ohio, 367 U. S. 643. "

With this addition, I shall be glad to join
your opinion for the Court.

Sincerely yours,

Mr. Justice Douglas

Copies to the Conference
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CHAMBERS OF

JUSTICE BYRON R. WHITE

May 4, 1974

Re: No. 73-690 - Air Pollution Variance Board
v. Western Alfalfa Corp. 

Dear Bill:

Please join me.

Sincerely,

Mr. Justice Douglas

Copies to Conference
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CHAMBERS OF

JUSTICE THURGOOD MARSHALL May 10, 1974

Re: No. 73-690 -- Air Pollution Variance Board of
the State of Colorado v.  Western Alfalfa CorEoration

Dear Bill:

Please join me.

Sincerely,

,51,7=
T. M.

Mr. Justice Douglas

cc: The Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

May 6, 1974

Re: No. 73-690 - Air Pollution Variance Board v.
Western Alfalfa Corp. 

Dear Bill:

Please join me.

Sincerely,

Mr. Justice Douglas

cc: The Conference
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CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR. May 7, 1974

No. 73-690 Air Pollution Variance Board
v. Western Alfalfa Corporation

Dear Bill:

Please join me.

Sincerely,

Mr. Justice Douglas

lfp/ss

cc: The Conference

•
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

May 6, 1974

Re: No. 73-690 - Air Pollution Variance Bd. v.
Western Alfalfa

Dear Bill:

Please join me in your opinion for the Court in this
case.

"Mr. Justice Douglas

Copies to the Conference

Sincerely,
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