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SUPREME COURT OF THE UNITED STATES

No. 73-679

Charles Wolff, Jr., Ete.,

1., Petitioners, '
et al, HHIONELs United States Court of Ap«

v g ;
Py Is for the Eighth Cir-
Robert O. McDonnell, SS;_S or the g '
Etc.

[June —, 1974]

Mr. Justice DoucLas, dissenting.

The majority concedes that prisoners are persons
within the meaning of the Fourteenth Amendment, re-
quiring the application of certain due process safeguards
to prison disciplinary proceedings, if those proceedings
have the potential of resulting in the prisoner’s loss of
good time or placement in solitary confinement, supra, at
p. 29 n. 19. But the majority finds that prisoners can
be denied the right to cross-examine adverse witnesses
against them, and sustains the disciplinary board’s right
to rely on secret evidence provided by secret accusers in
researching its decision, on the ground that only the
prison administration can decide whether in a particular
case the danger of retribution requires shielding a par-
ticular witness’ identity. And in further deference to
prison officials, the majority, while holding that the
prisoner must usually be accorded the right to present
witnesses on his own behalf, appears to leave the prisoner
no remedy against a prison board which unduly restricts
that right in the name of “institutional safety.” Re-
spondents thus receive the benefit of some of the consti-
tutional rights of due process that the Fourteenth ex-

tends to all “persons.” In my view, however, the threat

of any substantial deprivation of liberty within the

v-

On Writ of Certiorari t6 the
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Supreme Gourt of tire Ynited States
Washington, B. C. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

June 17, 1974

RE: No. 73-679 Wolff v. McDornnell

Dear Thurgood:
Please join me in your opinion in the

above.

Sincerely,
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Mr. Justice Marshall

ce: The Conference
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Supreme Conrt of tye Mnited Stutes
Washington, B. ¢ 205%3

CHAMBERS OF

JUSTICE POTTER STEWART

June 17, 1974

73-679 - Wolff v. McDonnell

Dear Byron,

I am glad to join your opinion
" for the Court in this case.

“ Sincerely yours,

¢
o s

Mr. Justice White

Copies to the Conference

¢ D

NOISIAIG LATADSANVR THT 40 ONOT TG T An e oo e

SSTUINOD 40 AYVAUIT




1st DRAFT

TR RN
n
L

, Ty e T e
A o REIRATEVES B

SUPREME COURT OF THE UNITED STATES

No. 73-679

Charles Wolff, Jr., Etc.,

et al, Petitioners, On Writ of Certiorari to the

United States Court of Ap-

v . ;

: Is for the Eighth Cir-

Robert O. McDonnell, fsiat.s or the Hg o
Ete.

[June —, 1974]

Mr. JusticE WHiTE delivered the opinion for the
Court.

We granted the petition for writ of certiorari in this
case, — U. S. —, because it raises important questions
concerning the administration of a state prison.

Respondent, on behalf of himself and other inmates of
the Nebraska Penal and Correctional Complex, Lincoln,
Nebraska, filed a complaint under 42 U. S. C. § 1983*
challenging several of the practices, rules, and regulations
of the Complex. For present purposes, the pertinent
allegations were that disciplinary proceedings did not
comply with the Due Process Clause of the Federal Con-
stitution; that the inmate legal assistance program did
not meet constitutional standards and that the regula-
tions governing the inspection of mail to and from at-
torneys for inmates were unconstitutionally restrictive.
Respondents requested damages and injunctive relief.

1 The practices, rules and regulations of the Complex under chal-
lenge in this litigation are only in force at that institution, and are
drafted by the Warden, and not by the Director of Correctional
Services. Since no statewide regulation was involved there was no
need to convene a three-judge court. See Board of Regents v. New
Left Education Project, 404 U. S, 541 (1972).
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SUPREME COURT OF THE UNITED STATES

Ree!

No. 73-679

Charles Wolff, Jr., Etec. X ..
er.e:,l Petitio;ers ¢ On Writ of Certiorari to the
S ' United States Court of Ap-
peals for the Eighth Cir-

cuit.,

v,
Robers O, McDonnell,
Etc,

[June —, 1974]

MRr. Justice WHITE delivered the opinion for the
Court,

We granted the petition for writ of certiorari in this
case, — U. 8. —~, because it raises important questions
concerning the administration of a state prison.

Respondent, on behalf of himself and other inmates of
the Nebraska Penal and Correctional Complex, Lincoln,
Nebraska, filed a complaint under 42 U. S. C. § 19831
challenging several of the practices. rules, and regulations
of the Complex. For present purposes, the pertinent
allegations were that disciplinary proceedings did not
comply with the Due Process Clause of the Federal Con-
stitution; that the inmate legal assistance program did
not meet constitutional standards and that the regula-
tions governing the inspection of mail to and from at-
torneys for inmates were unconstitutionally restrictive.
Respondents requested damages and injunctive relief.

t The practices, rules and regulations of the Complex under chal-
lenge 1n this litigation are only in force at that institution, and are
drafted by the Warden, and not by the Director of Correctional
Services. Since no statewide regulation was involved there was no
need to convene a three-judge court. See Board of Regents v. New
Left Education Project, 404 U. 8. 541 (1972).
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3rd DRAFT Tron:
SUPREME COURT OF THE UNITED STATES-- -+ ——— . |
No. 73-679 Rf:::cdzz;::_ﬁ_—_ﬁ» T~ E

Charles Wolff, Jr., Ete.,)

ot al, Petitioners, On Writ of Certiorari to the

United States Court of Ap-

v

i “ Is for the Eighth Cir-

Robert O. McDonnell, J Eliiatos or the XLig ir
Ete,

[June —, 1974]

Me. Justice WHITE delivered the opinion for the

Court.
We granted the petition for writ of certiorari in this
case, — U. 8. —-, because it raises important questions

concerning the administration of a state prison.
Respondent, on behalf of himself and other inmates of
the Nebraska Penal and Correctional Complex, Lincoln,
Nebraska, filed a complaint under 42 U. S. C. § 19831
challenging several of the practices, rules, and regulations
of the Complex. For present purposes, the pertinent
ailegations were that disciplinary proceedings did not
comply with the Due Process Clause of the Federal Con-
stitution; that the inmate legal assistance program did
not meet constitutional standards and that the regula-
tions governing the inspection of mail to and from at-
torneys for inmates were unconstitutionally restrictive.
Respondents requested damages and injunctive relief.

1 The practices, rules and regulations of the Complex under chal-
lenge mn this litigation are only in force at that institution, and are
drafted by the Warden, and not by the Director of Correctional
Services. Since no statewide regulation was involved there was no
need to convene a three-judge court. See Board of Regents v. New
Left Education Project, 404 U, S, 541 (1972).
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Supreme Qonrt of the United Stutes
Washington, D. ¢. 20543

CVHAMBERS OF
JUSTICE BYRON R WHITE

June 20, 1974

7
Az

/7

MEMORANDUM FOR THE CONFERENCE }{

Re: Cases Held for Wolff v. McDonnell, No. 73-679

ve
1. Baxter v. Palmigiano, No. 73-1247 (CAl, Coffin and
McEntee; Kilkenny, dissenting)

Respondent, a prisoner of the Rhode Island State Adult
Correctional Institution, brought a § 1983 action for damages
and injunctive relief, alleging procedural due process vio-
lations in connection with punishment by the prison disciplin-
ary board--30 days in '"punitive segregation.'" This confine-
ment requires that the prisoner be locked in his cell full
time. A prisoner in such confinement takes his meals in his
cell, is deprived of recreation and exercise, and is not
permitted to attend his work assignment. Although the board
also recommended that respondent lose any good-time credits
for which he was eligible, respondent, under a life sentence,
was not eligible for such credits. The board also stated
that respondent be considered for possible downgrading in
"classification," which entails loss of privileges. At the
hearing, the prisoner received timely notice, had an oppor-
tunity to appear before the board, an opportunity to call and
examine witnesses, a statement of reasons from the board as
to the basis of its decision. Further, the decision of the
board was based on substantial evidence. These procedures,
the '"Morris rules,'" were furnished under state regulations,
as a result of a consent decree entered in a prior case in
the District Court of Rhode Island. Morris v. Travisano,

310 F. Supp. 857 (D. RI 1970). Respondent's objections to
the hearing procedures were (1) his retained counsel was not
allowed to be present or to participate at the disciplinary
proceeding; (2) the Warden advised him before the hearing
commenced that silence at the hearing would be held against
him (even so, respondent did remain silent); and (3) that the
board should have required adverse witnesses to appear in
person before it, rather than rely solely upon the written
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reports of prison officials. The District Court denied
relief. The Court of Appeals reversed, based upon respon-
dent's first two contentions. The third issue is no longer
in the case. The Court of Appeals ordered the record
expunged of all findings and decisions pertaining to the
alleged infraction and the disciplinary board hearing.

As to retained counsel, the court noted that
respondent was entitled to the assistance of a classifica-
tion counselor to help him present his case to the board,
and was permitted to consult with his retained counsel
immediately before the hearing. It did not hold that retained
counsel should be allowed full participation at the hearing,

but should at least be present, and might speak on his client's

behalf, where necessary. This goes further than the Court did
in Wolff, where we held 'that as a general rule inmates have
no right to either retained or appointed counsel in disciplin-
ary proceedings," and that only where there is an actual
problem of illiteracy or complexity, would the inmate have

the right to counsel-substitute.

As to the right to remain silent, an issue not dealt
with in Wolff, the court recognized that if the inmate could
remain silent, the board would have to rely exclusively on
the statements of witnesses, which would be time consuming
and might encourage confrontations. Also, by remaining
silent, the inmate would sacrifice his most important defense.
The court therefore felt that use immunity should be granted,
protecting the inmate against use of the statements at any
subsequent criminal trial for the conduct which is the sub-
ject of the hearing. Reliance was placed on Kastigar v.
United States, 406 U.S. 441 (1972). The inmate was to be
informed of his right to such immunity.

I will vote to vacate and remand this case under
Wolff. The holding on retained counsel would appear incon-
sistent with our opinion. Also, given that this is not even
solitary confinement, the procedures required in Wolff may
not be applicable. As to use immunity, given the applica-
bility of the privilege against self-incrimination in the
prison setting, see Mathis v. United States, 391 U.S. 1,
4-5 (1968), any compelled incriminating statements made by
the prisoner would presumably be suppressed at a subsequent
criminal trial. It would also seem that prison officials
should not compel incriminating testimony for use at a
subsequent criminal trial and that if the testimony is
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needed for purposes of the disciplinary hearing, use immun-
ity should be furnished. See Lefkowitz v. Turley, 414 U.S.
70 (1974). This is not an easy case, but on this point I
would deny certiorari.

2. Travisano v. Gomes, No. 73-1335 and Gomes v. Travisano,
No. 73-6470 (conditional cross-petition) (CAl Coffin;

Campbell, concurring; Kilkenny, dissenting).

Eight prisoners in Rhode Island's correctional

facility for adult males were transferred to state and federal

prisons in other States without notice or hearing of any kind.
Transfers to both state and federal prisons are authorized by
R.I.G.L. § 13-11-1 et seq; R.I.G.L. § 13-12-1, and 13 U.S.C.
§ 5003, under circumstances where the transferor authority
decides, among other things, that rehabilitation can be
furthered at another institution. There are no standards set
up, however, in terms of the ''cause'" for transfer. These
statutes are addressed to a compact between States and States
and the Federal Government, to effect transfers. The prison-
ers brought this § 1983 action challenging the lack of due
process afforded.

The District Court found that the transfers had a
number of adverse consequences. Among others, the receiving
institution placed each transferred inmate in solitary con-
finement from two to six weeks, the transfers suggested that
the prisoners involved were troublemakers and thus affected
parole chances, and the availability of institutional pro-
grams, i.e. educational classes was usually curtailed. The
District Court noted that the purpose of the transfers seemed
punitive since transferees had disciplinary charges dropped
against them. The court held that prisoners were entitled to
a set of procedural safeguards substantially similar to the
"Morris rules,' see No. 73-1247, Baxter v. Palmigiano, supra.
Additionally, the USDC required, as a matter of state and
federal statutory law, see statutes cited, supra, a pre-
transfer investigation by the transferor of tEe rehabilita-
tive programs of the institution and a statement of the
reasons for the transfer. The court also required periodic
review of the transferee's status at the receiving institu-
tion. The court ordered that the respondents who were
transferred be returned to custody, and that the required
procedures be furnished them. The court did, however,
establish an exception for emergency situations, where

$5313u0)) Jo AreiqI ‘UoISIALQ Jd1IdSRURI 3Y) JO SUONII[O)) Y} w0y pIdnpoadoy
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immediate severance was necessary to control the prison. In
that case only post-transfer hearings, held at the earliest
opportunity, were to be required.

The Court of Appeals affirmed in part and reversed in
part. First, it endorsed the emergency exception and the
requirement for a post-transfer hearing. Second, it required
the '"Morris rules'" to be applied where the transfer is made
to punish the prisoner for his past conduct. These procedures
were also to apply to post-transfer hearings in emergency
situations. These procedures go beyond those required by
this Court's opinion in Wolff, insofar as they provide for
cross-examination. Third, the Court of Appeals identified
a third category, non-disciplinary transfers, where the
following procedures were required: (1) notice that a trans-
fer is contemplated; (2) notice of the reasons for a proposed
transfer; (3) a personal hearing before the decision-maker;
and, (4) a reasonable opportunity to controvert factual
assertions supporting the proposed transfer. The Court of
Appeals left it to the District Court to fashion an order for
a "hearing tribunal which can aspire to reasonable objectivity
while recognizing the responsibility and wide discretion of
the warden or superintendent'" and to work out an informal
record-keeping requirement, short of a verbatim transcript.

: As to all transfers, the Court of Appeals endorsed
the USDC requirements that the prison authorities forward a
statement of reasons for the transfer to the transferee
institution, and that the status of transferred prisoners be
periodically reviewed, but refused to require, as either a
matter of due process or statutory interpretation, that
correctional officials investigate the rehabilitative and
educational programs of receiving institutions or that
specific recommendations for treatment be made.

§5318U0D) Jo Ateaqy ‘woIsIAI( 3dIIISNUBIA] 34} JO SUOI)II[0)) Y W01y Padnpotday

Since the Court of Appeals based its analysis of due
process on the extent of the deprivation suffered by those
transferred, rather than any state-created liberty, as the :
Court did in Wolff, this is a somewhat different and more N
difficult case. Absent any state regulation governing the v
causes of transfers, analysis verges on substantive due
process. As to the procedures, assuming liberty is involved
and the Fourteenth Amendment therefore applicable to all
types of transfers, insofar as cross-examination is involved,
the procedures specified for the post-transfer emergency
hearings and the 'punitive" transfers exceed those required
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for Wolff. A5 to the non-punitive transfers, the procedures
are probably valid.

I would vacate and remand this case under Wolff. 1If
liberty is involved here, the procedures, at least for two
types of transfers, will have to be adjusted accordingly.
Also , as to liberty, even if a regulation does not exist,
evidence was developed in the District Court opinion regard-
ing the informal system of such transfers, and arbitrary
application of this practice might be a sufficient basis for
implicating due process protections. Also, I think that the
Court of Appeals, in the first instance, and this Court later,
if necessary, could benefit by a reexamination of the case at
this point. The prisoners have filed a conditional cross-
petition to make sure that they will be able to raise their
objections to the Court of Appeals decision if this Court
decides to take the case. Given that we will vacate and »///
remand, this petition should be denied.

3. Bensinger v. Bach, No. 73-1584 (CA7 Swygert, Hastings,
Cummings-QOrder).

The CA 7 held, in this § 1983 action challenging mail
procedures at the Illinois State Penitentiary, that prisoners
are entitled to be present during the opening of '"'legal
mail'" addressed to them in prison. Accordingly, it reversed
the judgment of the District Court dismissing the complaint
for failure to state a claim and remanded for further proceed-
ings. In Wolff, the Court noted that the constitutional
foundation for such a requirement was somewhat slippery, but
did not reach the issue because the State had accepted the
right of the inmate to be present when mail from attorneys
was opened.

The State contends that this result conflicts with
Sostre v. McGinnis, 442 F. 2d 178 (CA2 1971), cert. denied
sub nom. Oswald v. Sostre, 405 U.S. 978 (1972) and Frye v.
Henderson, 474 F. 2d 1263 (CA5 1973). Both of these cases
dealt only with the latitude of prison officials to censor
mail. Sostre held that it was improper for prison officials
to delete certain material included in letters from a
prisoner to his attorney. Frye rejected an attempt by a
prisoner to enjoin prison officials from censoring any of
his outgoing mail, as well as his incoming mail, from his
attorney, on the grounds that the control of prison mail is
a matter of prison administration. That holding is certainly
undercut by the Court's opinion in Procunier v. Martinez,
____U.s. ___ (1974).

Absent a conflict, I would deny this petition.

R.W.

e
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SUPREME COURT OF THE UNITED STATHS™"*** ———

Recirculatad:

No. 73-679

Charles Wolff, Jr., Etc.,

et al, Petitioners, On Writ of Certiorari to the

United States Court of Ap-

v . .
Robert O, MeD Is for the Eighth Cir-
obert O. McDonnell, (I:Js;,os or the Eig i
Ete,

{June —, 1974]

MR. JusticE WHITE delivered the opinion for the
Court.

We granted the petition for writ of certiorari in this
ease, — U. S. —, because it raises important questions
concerning the administration of a state prison.

Respondent, on behalf of himself and other inmates of
the Nebraska Penal and Correctional Complex, Lincoln,
Nebraska, filed a complaint under 42 U. S. C. § 19831
challenging several of the practices, rules, and regulations
of the Complex. For present purposes, the pertinent
allegations were that disciplinary proceedings did not
comply with the Due Process Clause of the Federal Con-
stitution; that the inmate legal assistance program did
not meet constitutional standards and that the regula-
tions governing the inspection of mail to and from at-
torneys for inmates were unconstitutionally restrictive.
Respondents requested damages and injunctive relief.

1 The practices, rules and regulations of the Complex under chal-
lenge in this litigation are only in force at that institution, and are
drafted by the Warden, and not by the Director of Correctional
Services. Since no statewide regulation was involved there was no
need to convene a three-judge court. See Board of Regents v. New
Left Education Project, 404 U, 8. 541 (1972).
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Supreme Court of thye Fnited States
Waslingten, D. . 2053

CHAMBERS OF |
JUSTICE THURGOOD MARSHALL June 11, 1974

MEMORANDUM TO THE CONFERENCE

Re: No. 73-679 ~- Charles Wolff, Jr., v. McDonnell

In due course I hope to circulate a dissent in this
case. '
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No. 73-679 - Wolff v. McDonnell

To: The Chief Justice MR. JUSTICE MARSHALL, dissenting in

Mr. Justice Douglas
Mr. Justice Brennan

/Mr. Justice Stewart
Ur. Justice White part.
Mr. Justice Blackmum

Mr. Justice Powell

Mr. Justice Rehnquist I join Part VIII of the Court's opinion, holdi -:

From: Marshall, J.
Circulated: JUN 14 1974 that the Complex may not prohibit inmates from

. Recirculated:

assisting one another in the preparation of legal
documents unless it provides adequate alternative
legal assistance for the preparation of civil rights
®
actions as well as petitions for habeas corpus relie’
I also agree with the reéult reached in Part VII of
the opinion of the Court, upholding the inspection of
mail from attorneys for contraband by opening let-:
in the presence of the inmate. While I have previ:::.

expressed my view that the First Amendment rigk:s

of prisoners prohibit the reading of inmate mail, s=e

. Procunier v. Martinez, U.S. , (1974)

(concurring opinion), and while I believe that inmates'’

jghts to counsel
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To: The Chief Justice
Mr. Justice Douglas
“Mr. Justice Brennan
////,’Mr. Justice Stewart
g Mr. Justice White
Mr. Justice Blackmun
Mr. Justice Powel’
Mr. Justice Rehng .. :-
1st DRAFT
From: Marshall, J.

SUPREME COURT OF THE UNITED STATfilSculated' JUN 18 "3

T

No. 73-679 Recirculated:
Charles Woltf, Jr.. Ete..

. . .
et al., Petitioners, On Writ of Certiorari to the

TUnited States Court of Ap-

7)

a als f th Eighth Cir-

Robert O. MceDonnell, fL?it or the Eig i
Ete, :

[June —, 1974]

MR. JusTicE MARSHALL, dissenting in part.

T join Part .VIII of the Court’s opinion, holding that
the Complex may not prohibit inmates from assisting one
another in the preparation of legal documents unless it
provides adequate alternative legal assistance for the prep-
aration of civil rights actions as well as petitions for
habeas corpus relief. I also agree with the result reached
in Part VII of the opinion of the Court, upholding the
ispection of mail from attorneys for contraband by open-
ing letters in the presence of the inmate. While I have
previously expressed my view that the First Amendment
rights of prisoners prohibit the reading of inmate mail,
see Procunier v. Martinez, — U. S. —, — (1974) (con-
curring opinion), and while I believe that inmates’ rights
to counsel and to access to the courts are also implicated
here, I do not see how any of these constitutional rights
are infringed to any significant extent by the mere in-
spection of mail in the presence of the inmate.

My disagreement with the majority is over its disposi-
tion of the primary issue presented by this case, the ex-
tent of the procedural protections required by the Due
Process Clause in prison disciplinary proceedings, I have
previously stated. my view that a prisoner does not shed
his basic constitutional rights at the prison gate, and I
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. s Luler Jostice
o Mr. Justice Douglas
~Mr. Justice Brennan
// Nr. Justice Stewart
e Mr. Justice White
Nr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehne "~

2nd DRAFT
SUPREME COURT OF THE UNITED STATER " 7
—_— Circulated:
No. 73-679 —

Recirculated J_UM_“_M

On Writ of Certiorari to the
United States Court of Ap-

Charles Wolff, Jr., Etec.,
et al., Petitioners,

Ve peals for the Eighth Cir-
Robert O. McDonnell, cuit.
Ete.

[June —, 1974]

Mg. JusTicE MARsHALL, with whom MRg. JUSTICE
BreNNAN joins, dissenting in part.

I join Part VIII of the Court’s opinion, holding that
the Complex may not prohibit inmates from assisting one
another in the preparation of legal documents unless it
provides adequate alternative legal assistance for the prep-
aration of civil rights actions as well as petitions for
habeas corpus relief. I also agree with the result reached
in Part VII of the opinion of the Court, upholding the
- inspection of mail from attorneys for contraband by open-

ing letters in the presence of the inmate. While I have
previously expressed my view that the First Amendment
rights of prisoners prohibit the reading of inmate mail,
see Procunier v. Martinez, — U, S, —, — (1974) (con-
curring opinion), and while I believe that inmates’ rights
to counsel and to access to the courts are also implicated
here, I do not see how any of these constitutional rights
are infringed to any significant extent by the mere in-
spection of mail in the presence of the inmate.

My disagreement with the majority is over its disposi-
tion of the primary issue presented by this case, the ex-
tent of the procedural protections required by the Due
Process Clause in prison disciplinary proceedings. I have
previously stated my view that a prisoner does not shed
his basic constitutional rights at the prison gate, and I
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To: The Chief Justice
/> Mr. Justice Douglas
| ?/ ‘ /Mr. Justice Brennan
l‘ ) ‘ L Mr. Justice Stewart
, ‘7 / Mr. Justice White
/ Mr. Justice Blackmun

4 ) / Mr. Justice Powell
/ 7 Mr. Justice Rehnqu . -
From: Marshall, J.

SUPREME COURT OF THE UNITED STATES:.+eq.

No. 73-679 Recirculated: JUN 24:
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Charles Wolff, Jr, Etc, On Writ of Certiorari to the

t al., Petiti ) : :
et al, ‘:)] 1oners United States Court of Ap-
. peals for the Eighth Cir-
Robert O. McDonnell, cuit.
Ete.

[June 26, 1974]

Mgr. Justice MarsmEALL, with whom MRg. Justice
BrRENNAN joins, dissenting in part.

I join Part VIII of the Court’s opinion, holding that
the Complex may not prohibit inmates from assisting one
another in the preparation of legal documents unless it
provides adequate alternative legal assistance for the prep-
aration of civil rights actions as well as petitions for
habeas corpus relief. I also agree with the result reached
in Part VII of the opinion of the Court, upholding the
inspection of mail from attorneys for contraband by open-
ing letters in the presence of the inmate. While I have
previously expressed my view that the First Amendment
rights of prisoners prohibit the reading of inmate mail,
see Procunier v. Martinez, — U. S, —, — (1974) (con-
curring opinion), and while I believe that inmates’ rights
to counsel and to access to the courts are also implicated
here, I do not see how any of these constitutional rights
are infringed to any significant extent by the mere in-
spection of mail in the presence of the inmate.

My disagreement with the majority is over its disposi-
tion of the primary issue presented by this case, the ex-
tent of the procedural protections required by the Due
Process Clause in prison disciplinary proceedings. Ihave
previously stated my view that a prisoner does rot shed
his basic constitutional rights at the prison gate, and I
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Supreme Qourt of the Lnited Sintes
Washingtorr, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

June 19, 1974

Re; No. 73-679 - Wolff v. McDonnell

Dear Byron:

This was not an easy opinion to write., I think you

have handled it well and I am glad to join it.

Sincerely,

H.A B.

Mr. Justice White

cc: The Conference

SSTYINOD 40 XIVEYTT ‘NOISTATA LATUDSONVH FHL 40 SNOTIAGTTAN ore some o oo



June 9, 1974

No. 73-679 Wolff v. McDonnell

Dear Byrom:

You have written a fine opinion in a difficult case, and
I expect to join you, :

I do have several suggestions, of varying importance,
which I submit for your consideration.

1. Your draft states (p. 13) that all that is required
to circumvent the holding in Prieger is for the complainant
to claim damages in addition to a declaration of his rights
with respect to good time credit., This may be a permissibly
narrow readin§ of Prieser, but I see no reason to eviscerate
it. Every jail-house lawyer in the country would get the
megssage promptly and we would be back where we started with
no brakes on the filing of 1983 claims without recourse to
state remedies. B

At the recent Fifth Circuit Conference, I was told -
in a private session with circuit judges - that the Circuit's
most serious problems in terms of increases in the caseload
were prisoner and Fourth Amendment claims. One district
2udge (ED of Georgia) told me that he was averaging about
0 prisoner claims per month, filed as new and separate suits.

The point I raise is not an easy one to resolve entirely
satisfactorily. But we can at least require the complaint to
satisfy the district court that the damage claim is one of
substance, and is not averred for the purgose of assuring
1983 jurisdiction: 1In the sbsence of such a showing, the
district court should apply Prieser. I recognize that this
suggestion still leaves Prieser relatively vulnerable to being
bypassed. Yet, it would give the district court an opportunity
to dismiss some of the marginal and frivolous suits.
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2. On page 32, the draft cites Procunier v. Martinez
in a way which might be misconstrued. ﬁﬁrtnnez does not
proscribe all censoring of incoming mail, Rather, it is
addressed to regulations authorizing censorship to a greater
extent than 1s necessary to protect legitimate governmental
interests. See Martinez, slip opinion, 16, 17.

3. I would like to change the first full sefitence at
the top of page 30, to read as follows:

"As the nature of the prison disciplinary process
changes in future years, circumstances may then
exist which will require further consideration
and feflection of this Court."

I am afraid that the concluding paragraph in Part V (commencing
at the bottom of g. 29) is too much of an invitation for the
bringinﬁ of additional suits whenever changes are made in the
prison disciplinary process, however, incidefjtal they may be

to the balancing approach of your opinion. I have been told
by district judges that whenever we hand down an opinion on
rights of prisoners, the result is a new wave of litigation

by inmates. I hope we can lay a few things to rest.

4., 1In Part VII the draft appears to hold that if a
commmication is '"specially marked as originating from
attorneys'", it will '"not be read" - although it could be
opened to check possible enclosure of contraband. This
means that any letter, on the envelope of which the sender
merely writes "from an attorney', can not be read by prison
authorities even in the presence of the inmate., Letters
containing escape plans or other permissibly censorable
material could enter the prison without safeguerds of any
kind, TEven if we required that the name and address of the
lawyer be shown on the exterior of the anvelope (which would
be more efficacious than merely showing "originating from
attorneys"), this could easily be used as a cloak for the
sending of dangerous messages to inmates. There are some
400,000 lawyers in the country, some of whom are closely
allied with the Mafia and other criminal groups. Moreover,
if a letter came from some distant area, even with the name

~ of the lawyers on the exterior, there would be no dependable
way for prison authorities to verify his status as a
lawyer,* :

*Martindale, contrary to popular belief, does not contain ail
practicing iawyers.
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Possibly the best solution 18 to reguire that a lawyer,
e desiring to correspond with a prisoner, first identify him-
¥ self and his client to the prison authorities. Thereafter
J his mail, pro;erly identified on the exterior of the

. envelope, would not be read.
I will be happy to discuss any of these points with
you,

Sinéerely,

Mr, Justice White
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Supreme Conrt of the United States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

June 12, 1974

No. 73-679 Wolff v. McDonnell

Dear Byron:
I am glad to join your fine“opinion.

Sincerely,

Mr. Justice White
CC: The Conference
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Supreme ot of the Hnited States
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 18, 1974

Re: No. 73-679 - Wolff v. McDonnell

Dear Byron:
Please join me.

Sincerely, u/

v

Mr. Justice White

Copies to the Conference
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