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Please join me in your per curiam

in 73-573, VACHON v. N.H.

L UL

Williem O, Dougles
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Mr. Justice Brennan

cc: The Conference
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'SUPREME COURT OF THE UNITED STATES

DENIS M. VACHON v. STATE OF REE

NEW HAMPSHIRE

}

|
|
{
H
|

ON APPEAL FROM THE SUPREME COURT OF NEW HAMPSHIRE
No. 73-573. Decided Jinuvary —, 1973

Per CURiaM.

A l4-year-old girl bought a button inscribed
“Copulation Not Masturbation” at the Head Shop in
Manchester, New Hampshire. In consequence, appel-
lant, operator of the Shop, was sentenced to 30 days
in jail and fined $100 after conviction upon a charge
of “wilfully” contributing to the delinqueney of a minor
in violation of New Hampshire’'s R. S. A. 169:32.' In
affirming the conviction, the New Hampshire Supreme
Court held that the “wilfully”™ component of the offense
required that the State prove that the accused acted
“voluntarily and intentionally and not because of mis-

take or accident or other innocent reason.” —— N. H.

— 306 A, 2d 781. 784 (1973). Thus, the State was
required to produce evidence that appellant, knowing the
girl to be a minor* personally sold her the button, or
personally caused another to sell it to her. Appellant
unsuceessfully sought dismissal of the charge at the close

1 The statute provides in pertinent part.:

.. anyone . ., who . . . has knowmngly or wilfully done any act
fo . . . contribute to the delinguency of {a] . . child, may be
punished by o fine of not more than five hundred dollars or by
imprisonment. for not more than one year or hoth.”

2 The complaint charged .that appellant “did wilfully contribute to
the delinguency of a minor by selling or causmg to he sold a button
with obscene material with slogan on same, to wit, "Copulation not
Masturabation’ to . . . a mmor child of the age of 14 years, knowing

said child was a minor . ..
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES

DENIS M. VACHON ». STATE OF
NEW HAMPSHIRE

ON APPEAL FROM THE SUPREME COURT OF NEW HAMPSHIRE
No. 73573, Decided January — 1973

Per ('rrias.

A 14-year-old girl bought a button inscribed
“Copulation Not Masturbation™ at the Head Shop in
Manchester, New Hampshire. In consequence. appel-
lant. operator of the Shop, was sentenced to 30 days
in jail and fined $100 after convietion upon a charge
of “wilfully™ contributing to the delinquency of a minor
in violation of New Hampshire's R. 8. A. 169:32.' In
affirming the convietion, the New Hampshire Supreme
Court held that the “wilfully”™ component of the offense
required that the State prove that the accused acted
“voluntarily and intentionally and not because of mis-
take or accident or other innocent reason.” ~— N. H.
—, 306 A. 2d 781, 784 (1973). Thus, the State was
required to produce evidence that appellant. knowing the
girl to be a minor? personally sold her the button. or
personally caused another to sell it to her. Appellant
unsuceessfully sought dismissal of the charge at the close

"The statute provides in pertinent part:

" canyone . owho L has knowingly or wilfully done any aet
1o .. cantribute to the delinqueney of . .. Ja] .. . child, may be

punished by a fine of not more than five hundred dollars or by
mprisonment for not more than one vear or both.”

*The complaint charged that appellant “did wilfully contribute to
the delingneney of a minor by selling or eausing to be sold a button
with obscene material with dogan on =ame, to wit, "Copulation not
Masturabarion” ro .. . a minor child of the age of 14 vears, knowing
said ehild wax a minor , ., "

o

=

3

“SOATYDAY UOTINITISUI IS9AOCH BYI JO UOTIRZ
-Taoyine o13Toads ay3 JnoyyTm

PO TS T T 1" T = o =g

-

pPeINqTIISTIP J0
B P

§ S

b4
g
El
£
g
2.
£
8
g
8

@]
Z
g
It
=
2
2
C
=
2
>
Z
o
=
4
0
m

.
C
C
<
b
Z
2
v
[
-
C
o
G

IOIION -

(3a00 °*s*n ‘LT S1LIT) Myt )
IHOTYXIOD Xd GALILIOYd =9 .

AV TYVIY3IVW SIHL




‘NOTICE: THIS MATERIAL MAY
" BE PROTFCTED BY COPYRIGHT
v LAW (TITLE 17, U.S. CODE)

..... peavwwLURy Ay nuL De LurLner reproauced. HOUVER HNO111 U 1IUIN

- or mu”.mnﬁ..ccnmm without the specific authori- ON WAR, REVOLUTION AND PEACE i
zation of the Hoover Institution Archives. ] :
T Stanford, California 94305-60i0,

, RS - - o i _u ‘

)

e

December 13, 1973

Sincerely yours,
)

Washington, B. €. 20543

No. 73-573, Vachon v. New Hampshire

Supreme Qourt of tye Hrited Stutes

I agree with your memorandum in this

Re:
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Mr. Justice Brennan

Dear Bill,
case.

CHAMBERS OF
JUSTICE POTTER STEWART
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Supreme Qourt of the Hurited Stutes
Wushington, B. §. 20543

L7,

CHAMBERS OF
JUSTICE POTTER STEWART

December 18, 1973
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zation of the Hoover Institution Archives.

No. 73-573, Vachon v. New Hampshire

Re:
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Sincerely yours,
i

I agree with the per curiam you have

circulated in this case.
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Mr. Justice Brennan

Dear Bill,
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Supreme Qonrt of the Hnited Stutes
Washington, B. €. 20543

No. 73-573 - Vachon v. New Hampshire
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Ao Supreme Gourt of fle Wirited States i‘
Waslington, B. ¢, 20543 ‘
CHAMBERS OF
JUSTICE THURGOOD MARSHALL , December 27, 1973

Re: No. 73-573 -- Vachon v. New Hampshire
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Dear Bill:

I agree with your Per Curiam. J
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Mr. Justice Brennan

cc: The Conference
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CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

December 14, 1973

Dear Bill:

Re: No, 73-573 - Vachon v. New Hampshire
Subject to what the forthcoming dissent may have to say,
I agree with the memorandum you have proposed.

Sinc‘erely,

e
/.é

Mr. Justice Brennan

Copies tc the Conference
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Sincerely,
—
L

Supreme Qonrt of the Hnited Stutes
Washington, B, ¢§. 20543
December 18, 1973

No. 73-573 Vachon v. New Hampshire

Please join me in your Per Curiam.

The Conference

Mpr, Justice Brennan
ce:
ifp/ss

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.
Dear Bill
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DENIS M. VACHON v. STATE OF fF-2 0 T 3 EF
NEW HAMPSHIRE Commme o) L
bt e ar
ON APPEAL FROM THE SUPREME COURT OF NEW HAMPSHIRE gr ’E
p=
No, 73-573. Decded January —, 1974 gg
. i
Me. Justice RemNquisT, dissenting. (
Appellant Denis M. Vachon operates the “Head Shop” !
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in Manchester, New Hampshire, where he sells various
beads. dresses, posters, and the like. In July 1969, a
14-year-old girl, accompanied by her girl friend, went
to the shop seeking to purchase a button or pin like the
one purchased by her friend the previous week. She
found the button, inscribed “Copulation Not Masturba-
tion,” and purchased it from a sales person 1n the store. i
It was conceded in the New Hampshire courts that appel- ’
lant was the owner and was in control of the premises
where the sale was made. At a jury waived trial, appel-
lant was convicted of contributing to the delinquency of
a minor, a statutory offense proseribed in these words:

E¥4

[Alnyone . . . who shall knowingly or wilfully
encourage, aid, cause or abet or connive at, or who
has knowingly or wilfully done any aect to produce,
promote or contribute to the delinquency of [a]
child may be punished ....” N.H. Rev. Stat. Ann.
§169:32.

The Supreme Court of New Hampshire affirmed appel-

lant’s conviction. State v. Vachon, 306 A. 2d 781 (1973).

The Court decides that appellant’s conviction under
this statute violates rights secured to him by the Due

Process Clause of the Fourteenth Amendment, conclud-

ing on the basis of its “independent examination of the

trial record” that “evidence is completely lacking that
appellant personally sold the gir] the button or even that
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SUPREME COURT OF THE UNITED STATES'

DENIS M. VACHON v, STATE, OF
NEWT HAI\/IPSHIRE EEIET A O P IC A I

ON APPEAL FROM THI SUPREME COURT OF NEW FCAMebsring /- i

No. 73-573. Decided January —, 1974

Mg, Justice RemNquist. with whom Tuae CHIEF
Justice and Mg, Justice WHITE join, dissenting.

Appellant Denis M. Vachon operates the “Head Shop”
in Manchester, New Hampshire, where he sells various
beads, dresses, posters, and the like. In July 1969, a
14-year-old girl, accompanied by her girl friend, went
to the shop seeking to purchase a button or pin like the
one purchased by her friend the previous week. She
found the button, inscribed “Copulation Not Masturba-
tion,” and purchased it from a sales person in the store.
It was conceded in the New Hampshire courts that appel-
lant was in control of the premises where the sale was
made. At a jury waived trial, appellant was convicted
of contribution to the delinquency of a minor, a statutory
offense prosecribed in these words:

“[Alnyone . . . who shall knowingly or wilfully
encourage, aid, cause or abet or connive at, or who
has knowingly or wilfully done any act to produce,
promote or contribute to the delinquency of [a)
child may be punished ....” N. H. Rev. Stat. Ann.

§ 169:32.
The Supreme Court of New Hampshire affirmed appel-
lant’s conviction. Statev. Vachon, 306 A. 2d 781 (1973).
The Court decides that appellant’s conviction under
this statute violates rights secured to him by the Due
Process Clause of the Fourteenth Amendment, conclud-
ing on the basis of its “independent examination of the
trial record” that “evidence is completely lacking that
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