


Suprence Qonrt of the Huited Stutes
Waslington, B. . 205943

CHAMBERS OF
THE CHIEF JUSTICE November 29, 1973

Re: 73-439 - Lehman Brothers v. Schein
73-440 - Simon v. Schein
73-495 - Investors Diversified Services v. Schein

Dear Bill:

At Conference I voted to deny cert in the above.
My present view, like Potter's, is that we should deny
but,if we grant, your limiting approach‘is a good solution,

Regards,

Mr. Justice Brennan

Cdpies to the Conference




§nqn‘emé Qonrt of the Pnited States
Washington, B. . 205%3

CHAMBERS OF
THE CHIEF JUSTICE

April 9, 1974

Re: No, 73-439 - Lehman Brothers v. Schein, et al
No. 73-440 - Simon v. Schein
No. 73-495 - Investors Diversified Services v.
Schein, et al )

Dear Bill:
Please join me.

Regards,

Mr. Justice Douglas

43 @’3

Copies to the Conference
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES

Nos. 73-439. 73-440. axD 73-495

Lehman Brothers. Petitioners, |
73-439 V.
Jacob Schein et al.

Benjamin Simon, Petitioner. W ¢ Corti ,
73-440 - On r{tg 0 ,‘ex twra‘n tg
. _ ) the United States Court

Jacob Schein and Marvin: o . ‘
of Appeals for the Dec-

H. Schein. o
’ ond Circuit..

Inwestors Diversified Services,
Inc.. et al.. Petitioners,
73-495 v,
Jacob Schein et al.

[April —, 1974]

Mg, Justice Dotcras delivered the opinion of the
Court.

These cases are here on petitions for certiorart and
ralse one 1dentical question.

These are suits brought in the District Court for the
Southern Distriet of New York. Lum's, one of the
respondents in the Lehman Brothers petition. is a Florida
corporation with headquarters in Miami. Each of the
three petitions which we consolidated for oral argument
involve shareholder’s derivative suits naming Lumn's and
others as defendants; and the basis of federal jurisdiction
is diversity of ecitizenship, 28 U, S. C. §1322 (a)(1),
about which there is no dispute.

The complaints allege that Chasen. president of Lum’s,
called Simon, a representative of Lehman Bros.. and told

————
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8rd DRAFT e f‘, o o
SUPREME COURT OF THE UNITED ST ATES : Lt

Nos. 73-439, 73440, anp 7844957

L Reclrcilars . A _
Lehinan Brothers, Petitioners, e Ny J

73439 v,
Jacob Schein et al.

Benjamin Simon, Petitiouer, . . .
On Writs of Certiorari to

75440 v the United States Court
. . . ! ed ota 9 ;
Jacob Schein and Marvits e aes (zur
o of Appeals for the Sec-

H. Schein.

ound Cireuit.

Investors Diversified Services,
Inc., et al., Petitioners,
73-495 v,
Jacob Schein et al.

[April - 1974]

Mg. Justice DovcLas delivered the opinion of the
Court.

These cases are here on petitions for certiorart and
raise one identical question.

These are suits brought in the District Court for the
Southern District of New York. Lum's, one of the
respondents in the Lehman Brothers petition, is a Florida
corporation with headquarters in Miami. Each of the
three petitions which we consolidated for oral argument
involve shareholder’s derivative suits naming Lum's and
others as defendants; and the basis of federal jurisdiction
is diversity of citizenship, 28 U. 5. (. §1322 (a)(1),
about which there is no dispute.

The complaints allege that Chasen. president of Lum’s,
called Simon, a representative of Lehman Bros., and told
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6 Tho af Justice:

» Brennan—

4th DRAFT
SUPREME COURT OF THE UNITED STA’I‘_ES

Nos. 73430, 73-440, axp 73495 .~

O L

. -
Lehman Brothers, Petitioners, Racircuiazsd: 19 / :2/._

73439 V.
Jacob Schein et al.

Benjamin Simon. Petitioner,
73440
Jacob Schein and Marviu
H. Schein.

On Writs of Certiorart to
the United States Court
of Appeals for the Sec
ond Cireuit.

Iuvestors Diversified Services.

Inec., et al.. Petitioners

734495 t

Jacob Scheln et al,

FApril —. 1974/

Mr. Justice Doveras delivered the opinion ot the
Court, '

These cases are here on petitions for certiorars and
raise one identical question

These are suits brought in the District Court tor the
Southern District of New York. Lum's, one of the
respondents in the Lehman Brothers petition, is a Florida
corporation with headquarters in Miami. Each of the
three petitions which we consolidated for oral argument
involve shareholder’s derivative suits naming Lum's ancl
others as defendants; and the basis of federal jurisdiction
is diversity of citizenship. 28 U. 8. . §1322 ca)( 1)
about which there is no dispute.

The complaints allege that Chasen, president of Lum'’s,
called Simon, a representative of Lehman Bros., and told
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5th DRAFT
SUPREME COURT OF THE UNITED STATES -

C e

Nos. 73-4390. 73440, anp 73-4955:C-77 70 o %/ /

mac T ou . Thu S
Reolr ot

Lehman Brothers, Petitioners,
73439 ",
Jacob Schein et al,

Benjamin Simon, Petitioner.

[ On Writs of Certioran ro

73-440 i the 1 nited S 0
. . it he 1 nited >tates Courr
Jacob Scehein and Marvie 7 T Foope
o ©of Appeals for the sep
H. =chein : S
¢ ond Cireuit,

Investors Diversified Services |

Ine.. et al. Petitioners
73-495 i

Jacob Schein et al,
cApml — 974,

Mg, Jusrier DoveLas defiversd the opton of ihe
C'ourt,

These cases are here on petitions for eerporare o
raise one identical questiou

These are suits brought in the Distrier Coure for the
Southern Distriet of New York.,  Lum's. one of the
respondents in the Leluman Brothers petition. 1s a Florida
corporation with headquarters in Miami. Each of the
three petitions which we consolidated for oral argument
involve shareholder's derivative suits naming Luan's el
others as defendants; and the basis of federal jurizdiction
is diversity of ecitizenship. 28 U. 8 C. $1322 (a)(1)
about which there is no dispute

The complaints allege that Chasen, president ot Lum'’s,
called Simon, a represeutative of Lehman Bros., and told
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Supreme Conrt of the Lnited States
Waslingtor, D. ¢ 20503
crameens of November 21, 1973

JUS E WM J. BRENNAN, JR.

MEMORANDUM TO THE CONFERENCE

RE: No. 73-439 Lehman Brothers v. Schein, et a].

No. 73-440 Simon v. Schein _
No. 73-495 Investors Diversified Services, etc. v. Schein -

=
)&L.

“"The cases are consolidated and the petitions for G;
certiorari are granted limited to the following ‘ -
question: : VN

"Did the Court of Appeals for the Second Cir- - \
cuit err in not certifying the question of v
Florida Taw to the Florida Supreme Court pur-
suant to Florida's certification procedure?

Fla. Stat. Ann. Sec. 25.032 (1961), Fla.
App. Rules, R. 4.61 (1967) .°

I suggest the following Order in the above cases:

I should point out that apparently no party made a
motion in the Court of Appeals that that court certify
the question to the Florida Supreme Court. Judge
Kaufman's dissent, however, was based in part on the
failure of his colleagues "to utilize Florida's
Certified Question Statute." Petition in No. 73-439
pages 31A-32A. And the failure of the Court of Ap-
peals to certify is a question presented in each
petition. Under the circumstances, I would not re-
gard the failure of any party affirmatively to ask
for certification as precluding our taking the case
and laying down some guidelines governing resort to

these procedures.

SSTAINOD A0 XAVIITT “NOTCTATA TATMACANYLY DT 10 O AT e e

W.J.B. Jr.
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Supremre Conrt of te Xnited Stales
Waslington, T. ¢, 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR. .
April 18, 1974

RE: Nos. 73-439, 440 & 495 - Lehman, Simon
and Investors Diversified, etc. v. Schein

Dear Bill:

I agree.

Sincerely,

Mr. Justice Douglas

cc: The Conference

SSHIONOD 40 XAVI4TIT ‘NOISIATA LATIDOSANVH AHI 40 CNOTTOATTANN Mt v omas o e
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CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Gourt of the United States
HMushington, B. €. 20543

November 26, 1973

No. 73-439, Lehman Brothers v. Schein
No. 73-440, Simon v. Schein
No. 73-495, Investors Div. Serv. v. Schein

Dear Bill,

I continue to think that certiorari
should be denied in this case. If, however,
certiorari is granted, I think the order you
have drafted is entirely satisfactory.

Sincerely yours,

T,
i

e

Mr. Justice Brennan

Copies to the Conference

SSTAINOD A0 XAVAGTT “NOTCTATO TITHVCONYI DT 10 v oo



Suprenre Qonrt of the Ynited States
MWashington, D. . 20543

CHAMBERS CF
JUSTICE POTTER STEWART

April 19, 1974

Nos. 73-439, 73-440, and 73-495
Lehman Brothers v. Schein, et alL

Dear Bill,

I am glad to join your opinion for the
Court in these cases.

Sincerely yours,

Mr. Justice Douglas

Copies to the Conference
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Supreme Gonet of the Ynited States
Washington, 2. G 20543

CHAMBERS OF

JUSTICE BYRON R.WHITE

November 21, 1973

Re: No. 73-439 - Lehman Brothers wv. Schein
No. 73-440 - Simon v. Schein
No. 73-495 - Investors Diversified Services
v. Schein

Dear Bill:
Your proposed questioﬁ is éatisfactory to
me.
Sincerely,

. 3

g
N

/%ﬁyn;’“~**"

-

Mr. Justice Brennan

Copies to Conference




ist DRAFT .
SUPREME COURT OF THE UNITEDPST'&%T@I%LG

Douglas
Brennan
Stewart

Harshall

g ice Blackmun
i Fowell

1.
j S

v

Nos. 73-430. 73-440 aND 73495 cipoulated: i —// = 7if

Lehman Brothers, Petitioners,
73439 .
Jacob Schein et al.

Benjamin Simon, Petitioner,
73-440 .

Jacob Schein and Marvin
H. Schein.

Investors Diversified Services,
Inc,, et al., Petitioners,

73—495 V.
Jacob Schein et al.

[April —,

Recirculated:

On Writs of Certiorari to
the United States Court
of Appeals for the Sec-
ond Circuit,

1974]

Mz, Justice WHITE, concurring.

I concur in the result on the grounds that the District
Court, presented as it was with an unsettled question
with respect to the law of a distant State, should have
utilized the available procedure for certifying the ques-
tion to the Florida courts for authoritative resolution.
I am unready. however. to hold that the federal courts
must abstain in any case involving state law questions
whenever “there is doubt as to local law and where the
certification procedure is available.”
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Supreme Gonrt of te Ynited States
Waslington, D, G. 20513

CHAMBERS OF
JUSTICE BYRON R.WHITE

April 18, 1974

Re: Nos. 73-439, 73-440 & 73-495, Lehman Bros.
v. Schein

Dear Bill:
I join your opinion and my separate
concurring opinion is withdrawn.

Sincerely,
b

Mr. Justice Douglas

Copies to Conference
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Supreme Conet of Hye 3nited States
TWushingtow, 2. €. 20503

CHAMBERS OF

JUSTICE THURGOOD MARSHALL ' November 26, 1973

Re: No. 73-439 Lehman Rrothers v. Schein, et al.
No. 73-440 Simon v. Schein .
No. 73-495 Investors Diversified Services, etc. v. Schein

Dear Bill:

I agree with your proposed order in these cases.

Sincerely,

T. M.

Mr. Justice Brennan

cc: The Conference

IO CAINT TACIIITIAN  maxe  wvmse ~  —— = -
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Supreme Coirt of te Rlnited States
Washtgten, D, E. 20543

CHAMBERS OF .
JUSTICE THURGOOD MARSHALL April 18, 1974

Re: No. 73-439 -- Lehman Brothers v. Schein

No. 73-440 -- Simon v. Schein
No. 73-495 -- Investors Diversified Services, Inc. v.

Schein

Dear Bill:
Please join me.

Sincerely,

.

M

'/l

T

Mr. Justice Douglas

cc: The Conference

O CArINTY T OAFICIT sy rwom o e e
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Supreme Qourt of the Hnited States
Welingtor, B. ¢. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

November 21, 1973

No. 73-439 - Lehman Brothers v. Schein, et al
No., 73-440 - Simon v. Schein
No, 73-495 -~ Investors Diversified Services, etc, v. -~ =2

Dear Bill:
I agree with your proposed order in the above cases.

Sincerely,

oo
N

Mr, Justice Brennan

Copies to the Conference
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Supreme Qonet of the Tlnited Shates

(D7) . tae o Y P
Ylashingten, B, €. 205343

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

April 19, 1974

Re:; No. 73-439 - Lehman Brothers v, Schein

No. 73-440 - Simon v. Schein
No. 73-495 - Investors Diversified Services, Inc.
v. Schein

Dear Bill:
Please join me.

Sincerely,

Mr, Justice Douglas

Copies to the Conference
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Supreme Qourt of the Hnited States
Waslington, B. ¢. 20543

CHAMBERS OF November 21, 1973

JUSTICE LEWIS F. POWELL, JR.

No. 73-439 Leham Brothers v. Schein, et al

No. 73-440 Simon v. Schein
No. 73-495 Investors Diversified Services, etc. v. Schein

Dear Bill:

Your proposed order in the above cases looks fine to me,

Sincerely,
\ e

~Mr, Justice Brennan

Ifp/ss

cce: The Conference

SSTYINOD JdO0 KAVATTT “NOTCTATH 1 1T\ CNrt oiae oo e




Supreme Qourt of the United States
Washington, B. €. 20543
CHAMBERS OF April 9 N 1974

JUSTICE LEWIS F. POWELL,JR.

No. 73-439 Lehman Bros. v. Schein, et al

No. 73-440 Simon v. Schein

No. 73-495 Investors Diversified Services
v. Schein, et al

Dear Bill:
Please join me.

Sincerely,

Z Eottr.

Mr. Justice Douglas
1fp/ss

cc: The Conference
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crameens of April 19, 1974

USTICE LEWIS F PCWELL,JR.

No. 73-439 Lehman Brothers v. Schein

No. 73-440 Simon v. Schein
No. 73-405 Investors Diversified Services

v. Schein

Dear Bill:

Please join me in your recirculation of April 19.

Sincerely,

Mr. Justice Douglas

1fp/ss

cc: The Conference
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Supreme Gonrt of the Tnited States
'ﬁlzmlyhtgfmt, . @ 20503

CHAMBERS OF
JUSTICE WILLIAM . REHNQUIST

November 23, 1973

Re: No. 73-439 - Lehman Brothers v. Schein
No. 73-440 - Simon v. Schein
No. 73-495 -~ Investors Diversified Services v, Schein

Dear Bill:

I did not vote to grant certiorari in these cases,
but your proposed order is fine with me.

i

Sincerely,

[

Mr. Justice Brennan

Copies to the Conference




Suprems Conrt of the Mnited States
Waslingtor, D. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 12, 1974

Re: Nos. 73-439, 73-440, and 73-495 - Lehman
Brothers v. Schein et al.

Dear Bill:

In due course, I anticipate circulating a dissent in
these cases.

Sincerely,

A\

o v

Mr. Justice Douglas

Copies to the Conference
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Ist DRAFT -
SUPREME COURT OF THE UNITED STATES
Nos. 73439, 73-440, AND 73403 ,_‘ 4

Lehman Brothers, Petitioners, :
73439 UR
Jacob Scheln et al.

Benjamin Sunon, Petitioner, . o
On Writs of Certiorari to

73-440 v, . . .
Tacob Schei [ Marvi the United States Court
HAcoD bg{lm}l ant larvin £ of \ppeals for the See-

Sche S
- Schen, cooud Cieewit,

Investors Diversified Services,
Ine, et al, Petitioners,
73-495 .. |

Jacob sehew et al,

‘ [April —- 1974]
Mke. Justice REENQUIST. dissenting.

The Court says that use of state

procedures by federal courts “does of course in the long

run save time. energy. and resources and helps build 4

cooperative juchictal federalism.” Anfe, at 5. It also

observes that “{w]e do not suggest that where there 1z

to local law and where the certification pro-
“and fur-

court certifieation

doubt as
cedure is available, resort to it is obligatory
ther states that “[i]ts use in a given case rests in the
,F sound diseretion g the federal court.” Ante, at 5. 1
& agree with each of these propositions. but find mvself
at a loss to understand how the Court proceeds from
them to the conelusion that the julgment of the Cowrt
of Appeals should be reversed,
Petitioners here were defendants i the District Court
That court. applying applicable New York choice-of-law
rules, decided that Florida law governs the ecase awmd
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o LAV ol ies A SO S
sugrreme Conrt of e Ynitted States

a
o
11[T‘.~[.’ el (T apsie
3.&:(;5;- g e, ad. U 2053

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 19, 1974

Re: Nos. 73-439, 73-440, and 73-495 - Lehman Brothers,
et al.

Dear Bill:

I am filing a separate opinion in this case, but as
indicated in that opinion I now join your opinion for the

Court also.

Sincerely,
AN

W

Mr. Justice Douglas

\Copies to the Conference
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2nd DRAFT ‘
SUPREME COURT OF THE UNITED STATES

Nos. 73-439, 73-440, anp 73495 PEEN

(RS

Lehman Brothers, Petitioners,

73439 V.
Jacob Schein et al.

Benjamin Simon, Petitioner . )
’ "I On Writs of Certiorari to

73-440 ‘ v. . the United States Court
Jacob Schein a.n-d Marvin of Appeals for the Sec-
H. Schein. ond Circuit.

Investors Diversified Services.
Inc, et al., Petitioners,

73495 V.
Jacob Schein et al.

[April —, 1974]

Mg. JusTicE REENQUIST, concurring.

The Court says that use of state court certification
procedures by federal courts “does of course in the long
run save time, energy, and resources and helps build a
cooperative judicial federalism.” Ante, at 5. It also
observes that “[w]e do not suggest that where there is
doubt as to local law and where the certification pro-
cedure is available, resort to it is obligatory” and fur-
ther states that “[i]ts use in a given case rests in the
sound discretion of the federal court.” Ante, at 5. 1
agree with each of these propositions, but think it appro-
priate to emphasize the scope of the discretion of federal
judges in deciding whether to use such certification
procedures.

Petitioners here were defendants in the District Court.
That court, applying applicable New York choice-of-law
rules, decided that Florida law governs the case and,

NOISTATQ LATHISANVR THLI 40 SNOTLOATION THT Wersta rooee oo o
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