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MR. CHIEF JUSTICE BURGER delivered the opinion of
the Court.

We granted certiorari to resolve a question on which
there is a conflict in Courts of Appeals: whether state
trade secret protection is pre-empted by operation of the
federal patent law. 1 In the instant case the Sixth Cir-
cuit Court of Appeals held that there was pre-emption/
The Second, Fourth, Fifth, and Ninth Circuit Courts of
Appeals have reached the opposite conclusion.'

Harshaw Chemical Company, an unincorporated
sion of Petitioner, is a leading manufacturer of a type of
synthetic crystal which is useful in the detection of ioniz-
ing radiation. In 1949 Harshaw commenced research into

414 U. S. 818 (1973).
2 Kewanee Oil Company v. Bicron Corporation, 478 F. 2d 1074

(CA6 1973). •
3 Painton & Co. v. Bourns. Inc., 442 F. 2d 216 (CA2 1971); Dekar

Industries, Inc. v. Bissett-Berman Corp., 434 F. 2d 1304 (CA9 1970),
cert. denied, 402 U. S. 945 (1971); Water Services, Inc. v. Tesco
Chemicals, Inc., 410 F. 2d 163 (CA5 1969); Winston Research Corp.
v. Minnesota Mining & Mfg. Co., 350 F. 2d 134 (CA9 1965); Servo
Corp. of America v. General Electric Co., 337 F: 2d 716 (CA4 1964),
Cert. denied, 383 U. S, 934') (1966).
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MR. JUSTICE DOUGLAS, dissenting.
Today's decision is at war with the philosophy of

Sears, Roebuck & Stiffel Co., 376 U. S. 225, and Compco
Corp v. Day-Brite Lighting, Inc., 376 U. S. 234. Those
cases involved patents—one of a pole lamp and one of
fluorescent lighting fixtures each of which was declared
invalid. 'The lower courts held, however, that though
the patents were invalid the sale of identical or confus-
ing similar products to the products of the patentees
violated state unfair competition laws. We held that
when an article is unprotected by a patent state law may
not forbid others to copy it, because every article not
covered by a valid patent is in the public domain. Con-
gress in the patent laws decided that where no patent
existed,, free competition should prevail; that where a
patent is rightfully issued, the right to exclude others
should obtain for no longer than 17 years and that the
States may not "under some other law, such as that for-
bidding unfair competition, give protection of a kind
that clashes with the objective of federal patent laws," 1
376 U. _S., at 231.

Here as in Lear Inc. v. Adkins, 395 U. S. 653, 674, which held
that a licensee of a patent is not precluded by a contract from

On Writ of Certiorari to the
United States Court of Ap-
peals for the Sixth Circuit.
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MR. JUSTICE DOUGLAS, dissenting.

Today's decision is at war with the philosophy of Sears;
Roebuck & Co. v. Stiffel Co., 376 U. S. 225, and Compco
Corp v. Day-Brite Lighting, Inc., 376 U. S. 234. Those
cases involved patents—one of a pole lamp and one of
fluorescent lighting fixtures each of which was declared
invalid. The lower courts held, however, that though
the patents were invalid the sale of identical or confus-
ing similar products to the products of the patentees
violated state unfair competition laws. We held that
when an article is unprotected by a patent state law may
not forbid others to copy it, because every article not
covered by a valid patent is in the public domain. Con-
gress in the patent laws decided that where no patent
existed, free competition should prevail; that where a
patent is rightfully issued, the right to exclude others
should obtain for no longer than 17 years and that the
States may not "under some other law, such as that for-
bidding unfair competition, give protection of a kind
that clashes with the objective of federal patent laws,"
376 U. S., at Pt

1 Here as in Lear Inc. v. Adkins, 395 U. S. 653, 674, which held
that a licensee. of a patent is not precluded by a contract from
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MR. JUSTICE DOI:GEM, with whom MR. JUSTICE BREN-

NAN concurs, dissenting,
021

Today's decision is at war with the philosophy of Sears,
Roebuck & Co. v, Stiffet Co., 376 U. S. 225, and Compco
Corp v. Day-Brite Lighting, Inc., 376 U. S. 234. Those
cases involved parents—one of a pole lamp and one of
fluorescent lighting fixtures each of which was declared CA

invalid. The lower courts held, however, that though
the patents were invalid the sale of identical or confus-
ing similar products to the products of the patentees
violated state unfair competition laws. We held that
when an article is unprotected by a patent state law may
not forbid others to copy it, because every article not
covered by a valid patent is in the public domain, Con-
gress in the patent laws decided that where nti patent
existed, free competition should prevail; that where a
patent is rightfully issued, the right to exclude others
should obtain Ito no longer than 17 years and that the
States may not "under tome other law, such as that for-
bidding unfair oonaPetition, give protection of a kind
that clashes wish the objective of federal patent laws,"
376 U. S., as 231,

I Here as iaa Loor lox. V. Adkins, 395 U. S. 653, 674, which held
that a licensae	 a patent is not precluded by a. contract from-
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73-187, Kewanee Oil v. Bicron

Dear Chief,

I am glad to join your opinion for
the Court in this case.
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Dear Chief:

Please join me.

Sincerely,

The Chief Justice
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MR. JUSTICE MARSHALL, concurring in the result.
Unlike the Court, I do not believe that the possibility

that an inventor with a patentable invention will rely
on state trade secret law rather than apply for a patent
is "remote indeed." Ante, at 19. State trade secret law
provides substantial protection to the inventor who
intends to use or sell the invention himself rather than
license it to others, protection which in its unlimited
duration is clearly superior to the 17-year monopoly
afforded the patent laws. I have no doubt that the
existence of trade secret portection provides in some
instances a substantial disincentive to entrance into the
patent system, and thus deprives society of the benefits
of public disclosure of the invention which it is the policy
of the patent laws to encourage. This case may well be
such an instance.

But my view of sound policy in this area does not
dispose of this case. Rather, the question presented in
this case is whether Congress, in enacting the patent

• laws, intended merely to offer inventors a 17-year
monopoly in exchange for disclosure of their invention,
or instead to exert- pressure on inventors to enter into
this exchange by withdrawing any alternative possibility
of legal protection for ,their inventions. I am persuaded
that the former is the case. State trade secret laws arid
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Dear Chief:

Re: No. 73-1.87 - Kewanee Oil Co. v.
Bicron Corp.

Please join me.

Sincerely,

The Chief Justice
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No. 73-187 Kewanee Oil v. Bicron 

Dear Chief:

In accordance with my letter to you and the Conference
of January 16, I would appreciate your adding at the end
of the Court's opinion in the above case that I did not
participate in the decision.

Sincerely,

The Chief Justice

The Conference
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Dear Chief:

Please join me in your opinion for the Court in this
case.
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