


Supreme Qourt of te Vnited Statew
Washington, B. §. 20543

CHAMBERS OF

THE CHIEF JUSTICE
March 7, 1974

Re: 72-985 - Calif. Bankers Assoc. v. Shultz
72-1073 - Shultz v, Calif., Bankers Assoc.
72-1196 = Stark v. Shultz

Dear Bill:

Please join me.

Mr. Justice Rehnquist

Copies to the Conference
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Supreme Qourt of Hye Hrited States
Washingtan, B. . 20543

CHAMBERS OF February 28, 1974

JUSTICE WILLIAM O. DOUGLAS

MEMORANDUM TO THE CONFERENCE:

I'll be writing a dissent in 72-985 et al. California Banker

Association v. Shultz ''with all deliberate speed'.

W

Willw

T TIANRT ¥ rwem o o e

The Conference
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES : . -
. B

Nos. 72-983, 72-1073, axp 72-1196 ~ J

Socliculated.

The California Bankers
Association, Appellant,
72-985 v,
George P. Shultz, Secretary of
the Treasury, et al,

{
George P. Shultz, Secretary of
the Treasury, et al.,
Appellants,

On Appeals from the
| ~ United States District
791073 ., Cgtlx't. tor the‘.\'(.)?tlw'rn
< ) v © Distriet. of Califorma.
The California Bankers
Assocliation et al,

. Fortney H. Stark, Jr,, et al.
Appellants.

72-1196
George P. Shultz et al

[March —. 1974

Mg, Juwsrtice Dovcras. dissenting

The Court expresses a doubt that the California Bank-
ers Association has}k)/standing to litigate the claimns it
asserts. That doubt, however, should be dissipated by
our decisions.

Sierra Club v. Morton, 405 U. S: 727, 739 stated u-
equivocally that “‘an organization whose members are
injured may represent those members in a proceeding for
judicial review.”

Appellants in No. 72-1196 are a national bank. a bank
:custorner and depositor, a membership organization whieh
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES ’

Nos. 72-985, 72-1073, anp 72-1196

The California Bankers : ,
Association, Appellant, R Lo
72-985 V.
N George P. Shultz, Secretary of
the Treasury, et al,

&
N

George P. Shultz, Secretary of
the Treasury. et al
Appellants,

72-1073 V.
The California Bankers
Association et al.

On Appeals from the
. United States Distriet
{ourt for the Northern
Distrier of California.

Fortney H. Stark, Jr.,, et al,

. Appellants,
72-1196 Vs

George P. Shultz et al

[March —— {4741

Mg. Justice DotcrLas. dissenting,

i

CATCTAT TATIDNCANYVIY JUHT d0 CNNTTATGATAN rosry  vvas- -

The Court expresses a doubt that the Califorma Bank-
ers Association has standing o litigate the clabns it
asserts. That doubt, however, should be dissipated by
our decisions.

Sierra Club v. Morton, 405 U, >, 727 739 stated un-
equivocally that “an organization whose members are

injured may represent those members in a proceeding for
judicial review.”

Appellants in No. 72-1196 are a national bank. 2 bank
-customer and depositor. a membership vrganization which
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Suyreme Qonrt of tye Ynited States
Waslpngtan, D. §. 205143

CHAMBERS OF
v . el
JUSTICE WILLIAM O. DOUGLAS Loreh 21), l(/.’( 4

I agree in suvostance with ny Brother Trennan's view that
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the grant of authority of Congress to th retory of

is too brcad to pass constitutional ruster. This legislation is
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syrpiomatic of the slow eclinse

power, The phenomenon is not brand nav,

et e o iy en ] .
Corp. v. United States, 235 U.8., 495, United Siotes v. Rovel, 306 UL.S.

253, is a more recent example, lational

Ceb:le Television feer, v,

United Stater, -~ U.S. , an

s are even more reccont, These crmnibuc grants of power allew the

Executive branch to mae the lov

b 4 ~ 1~ 2 3~ AN €3 Y N ES - .=
that lewvmaking is a Congressional, noht an Ixecutive,
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funciion.
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WILLIAM O, DLUGLAS
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The Coniercnce




SUPREME COURT OF THE UNITED STATES = -

Nos. 72-985, 72-1073, axp 72-1196 -~ .

The California Bankers
Association, Appellant,
72085 v,
C

weorge P. Shultz, Secretary of
the Treasury, et al,

{seorge P. Shultz, Secretary of
the Treasury, et al..
Appellants,

72-1073 1,
The California Bankers
Association et al.

Fortney H. Stark, Jr., et al,
Appellants.
72-1196 2,
(rewrge P, Shultz er al,

BN 1

On Appeals from the
United States District
Court for the Northern
Distriet of California,

PApmL 10 1074

Mu. Justice Dovcras, dissenting,

-

i

The Court expresses a doubt that the California Bank-
ers Association has standing to litigate the elaims it
asserts. That doubt. however, should be dissipated by

our decisions.

Nierra Club v, Morton, 405 U. 8. 727, 739 stated un-
equivocally that “an organization whose members are
injured may represent those members in a proceeding for

judicial review.”

Appellants in No. 72-1196 are a national bank, a bank
customer.and depositor, a membership organization which
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1st DRAFT
SUPREME COURT OF THE UNITED STATES

Nos, 72-985, 72-1073. axp 7T2-1196

The California Bankers
Asgociation. Appellant,
72983 V.
George P. Shultz, Secretary of
the Treasury. et al.

George P. Shultz, Secretary of ! .
. < 7 0On Appeals from the

the Treasury. et al. 2 . e
United States Distriet

Appellants, . .

791073 bl y ’ Court for the Northern
2-1077 ' S e

District of Califoruia.

The California Bankers
Assoeclation et al.

Fortney H. Stark, Jr.. et al.:
Appellants,
72-1196 V.
George P. shultz et ul.

[March —. 1974

Me. Justice Breyyay, dissenting,

[ concur in Parts 1 and [ of Mr. Justice DotGras’
opinion.  As to the Aet's foreign and domestie reporting
requirements, however. T sce no need to address the inde-
pendent constitutional objeetions the plaintiffs below are
inseparable from--and in =ome cases considerably broader
than-—the recordkeeping requirements. Thus, sinee in
my view the recordkeeping provisions unconstitutionally
vest inmpermissibly broad authority v the Seeretary ot
the Treasury. sce United States v Robel, 389 UL =0 238,
270 (Brexyas. J.concwrring). the reporting provisions
too are mvalid.

The symbiotic nature of the recordkeeping and report-

SSTYONOD A0 XAVAITT “NOTSTIATA LATHOSONVW FHT d01 CNAT tmeorm o




% 2ud DRAFT
SUPREME COURT OF THE UNITED STATES

0s. 72-985, 72-1073. anp 72--1196

7,

The Clalifornia Bankers
Association, Appellant.

72-985 2,
George P. Shultz, Secretary of
the Treasury. et al.

George P. Shultz, Secretary of
the Treasury. et al
Appellants.

On Appeais from the
United States Dastriet
wo_1073 . ¢ ourt for the N ‘.)1.'1}1@’1'1.
- ’ Distriet of California,
The Califoruia Bankers
Association et al,

Fortney H. Stark, Jr.. et ai.
Appellants,
72-1196 v,
George P. Shultz et al

| March —. 1974}

Mr. JusTrce Brenvax, dissentung

I[ concur in Parts I and TEA of Mg Justicr Dovaras’
opinion. As to the Act’s foreign and domestic reporting
requirements, however. [ see no need to address the wde-
pendent constitutional objections the plaintitfs below
attempt to raise. The reporting requirements are in-
separable from—and in some cases considerably broader
than—the recordkeeping requirements. Thus, since m
my view the recordkeeping provisions unconstitutionally
vest impermissibly broad authority in the Secretary of
the Treasury. see United States v. Robel, 389 U, 3. 258,
270 (BrenNAN, J.. concurring). the reporting provisions

too are invalid,
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SUPREME COURT OF THE UNITED STATES
Nos. 72-985, 72-1073, axp 72-1196

The California Bankers
Association, Appellant,
72-985 v,
George P. Shultz, Secretary of
the Treasury, et al.

George P. Shultz, Secretary of
the Treasury, et al.
Appellants,

72-1073 .
The California Bankers
Association et al.

On Appeals from the
United States District
Court for the Northern
District of California.

Fortney H. Stark, Jr., et al,
Appellants,
72-1196 v,
George P. Shultz et al.

[April 1, 1974]

MRr. JusTice BRENNAN, dissenting.

I concur in Parts I and ITA of Mg. JusticE Douvcras’
opinion. As to the Act’s foreign and domestic reporting
requirements, however, I see no need to address the inde-
pendent constitutional objections the plaintiffs below
attempt to raise. The reporting requirements are in-
separable from—and in some cases considerably broader
than—the recordkeeping requirements. Thus, since in
my view the recordkeeping provisions unconstitutionally
vest impermissibly broad authority in the Secretary of
the Treasury, see United States v. Robel, 389 U. S. 258,
269 (1967) (BRENNAN, J., concurring), the reporting
provisions too are invalid.

JOD ONNT TAATITIrTAa rerre = —
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Suprenre Gonrt of tle Fluited States
Fashingtow, B, €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

March 15, 1974

Nos. 72-985, 72-1073, and 72-1196
California Bankers Assn. v. Shultz

Dear Bill,

I am glad to join your opinion for the
Court in these cases.

Sincerely yours,

7 g,

Mr. Justice Rehnquist

Copies to the Conference
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Suproing Eonrt of x[ﬁ‘ el

CHAMELRZ OF
JUSTICE BYRON R.WHITE

March 18, 1974

Re: Nos. 72-985, 72-1073 & 72-1196 - California
Bankers Assocciation v. Shultz

Dear Billy

Please join me.

Sincerels,

Mr. Justice Rehnquist

Copies to Conference
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To: The Chisf Justice
Mr. Justice Douglas
- >-Mr. Justice Brennan
T Mr. Justice Stewart

¥r. Juctice White

. Mr. Justice Black

Hr. Justice Powel

{r. Justice i
't DRAFT Justice Rehng

From: Ma

SUPREME COURT OF THE UNITED STATE
Circulated:m_ -

H
[ %]
E
o
ot
P
[

Nos. 72-985, 72-1073, anp 72-1196 Recirculated:

The California Bankers
Association. Appellant,
72-985 v
George P. Shultz. Secretary of
the Treasury. et al.

George P. shultz. Secretarv of
the Treasury, et al .
Appellants.

72-1073 v
The Califorina Bankers
Association et al

On Appeals  from  the
( United States District
. Court for the Northern
{ Distriet of Californa.

Fortney H. Stark. Jr.. et al.

. Appellants.

72-1196 v
George P, Shultz et al

=
¥
e

[April —

Mz, Justice MarsHaLL, dissenting

Although 1 am in general agreement with the opinions
of my Brothers DoveLas and Brexyax., [ believe it
important to set forth what I view as the essential issue
in these cases.

The purposes of the recordkeeping requirements of the
Bank Secrecy Act are clear from the language of the legis-
to require the maintenance of records which

lation itself

will later be available for examination by the Govern-
ment n “eriminal. tax. or regulatory imvestigations or
procedings.””  See 12 TU. S €. §§1829b (a)(2) and
1951 (b). The maintenance of the records is thus but
the initial step in a process whereby the Government

SSHIONOD A0 AAVAgIT ‘NOISTIAIA LATIAOSANVIH TdHI 40 CNOTTATTTAN TI1T  tvrns v oo oo




Supreme Qourt of the Ynited Stutes
Waslington, B. @. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 22, 1974

Dear Bill:

Re: No. 72-985 California Bankers Assn., v. Shultz
No., 72-1073 Shultz v, California Bankers Assn.
No., 72-1196  Stark v. Shultz

By separate letter I am joining your opinion for these
cases. I have, however, two comments that I pass on to you for

your consideration.

l. Is there something amiss in the last four lines of

page 437

2. As you know, my posture with respect to standing is
more flexible than the Court's. I have some difficulty, therefore,
in going along very enthusiastically with the first paragraph of
Part III on page 20. Perhaps the paragraph is not necessary, for
you end up ""assuming without deciding' that the CBA has standing.
If the paragraph were toned down, I would feel more comfortable,
If you do not wish to do this, would you at least consider an addi-
tional "'see' citation to Doe v. Bolton, 410 U.S. 179, 189 (1973)°?
There, we concluded that we did not need to pass upon the standing
status of certain appellants because other appellants clearly had
standing. This has as much, if not more, pertinency for me as
the situation in the two cited cases dealing with an organization's
representation of their members. If you see fit at least to throw
in this additional citation, I shall rest more comfortably,

The standing discussion on page 44-45 does not bother me
because the quotation from O'Shea is from that part of Byron's
opinion that I joined.

Sincerely,

oo

Mr, Justice Rehnquist

G s R

$53.13u0) Jo AxeaqiT] ‘woisial( ydiIsnueA 33 Jo SUONII[0) IY) wouy pasnpoadoy




Supreme Qonrt of the ¥Ynited States
Waslington, B. . 20543

JUSTICE HARRY A. BLACKMUN
March 22, 1974

Re: No. 72-985 - California Bankers Assn. v. Shultz
No. 72-1073 - Shultz v. California Bankers Assn.
No. 72-1196 - Stark v. Shultz

Dear Bill:
Please join me.

Sincerely,

?Qf»"“"

Mr. Justice Rehnquist

cc: The Conference

SSTIINOD A0 XAVAgIT ‘NOISIATA IdTIDOSOANVH TAHI A0 CNOTTANTANN st oo o o



Suprenwe Conrt of the Ynited States
Waslfagton, D. ¢. 2053

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 29, 1974

Dear Lewis:

Re: No. 72-985 - The California Bankers Assn., v. Schultz
No. 72-1073- Schultz v. The California Bankers Assn.

No. 72-1196 - Stark v. Shultz

If you will permit me, I would like to join you in your concurring

opinion circulated today. This does not mean that I am receding from my

joinder in Bill Rehnquist's opinion.

Sincerely,

c/\/lvw\

Mr, Justice Powell

Copies to the Conference
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To: The Chief Justice

" Mr. Justice Douglas
Mr. Justice Erennan
Mr. Justice Stewart
Mr. Justice White
v. Justice izwahnll
Mr. Justice ¥:
Mr. Justice k=

1st DRAFT

SUPREME COURT OF THE UNITED STATESor: Fowell. J.
Circulated . MAR 29 <7

Nos. 72-985, 72-1073. anDp 72-1196 A

~I

The California Bankers
Association, Appellant.
72-985 v,
George P. Schultz, secretary of
the Treasury, et al.

George P. Schultz, Secretary of
the Treasury. et al..
Appellants,

72-1073 V.
The California Bankers
Association et al.

On  Appeals from the
United States Distriet
Court for the Northern
District of Califgrnia.

<

A0 SNOTTINYITTTNN CTIIT v Tnse ~

Fortney H. sStark, Jr., et al,
Appellants,
72-1196 .
George P. shultz et al.

[April —, 1974

MRr. JusTiCcE POowELL. coucurring.

[ join the Court's opinion, but add a word concerning
the Act's domestic reporting requirements.

The Act confers broad authority on the Secretary to
require reports of domestic monetary transactions from
the financial institutions and parties involved. 31
U. 5. Co $¥ 1081 and 1082, The implementing regula-
tions, however, require only that the financial institution
“file a report on each deposit, withdrawal, exchange of
currency or other payment or transfer, by, through, or
to such financial institution, which involves a transac-
tion n currency of more than $10,000.” 31 CFR § 103.22
(italics added). . As the Court properly recognizes, we

SSTA9INOD 40 XIVHEGTT “NOTCSTATOA TATHICSANVW SHHIT



2nd DRAFT

SUPREME COURT OF THE UNITED S’I‘ATES 20y

Nos. 72-085, 72-1073, axp 72-1196

The California Bankers
Association, Appellant,
72-985 v.
George P. Shultz, Secretary of
the Treasury, et al.
George P. Shultz, Secretary of

the Treasury. et al.
Appellants,

On  Appeals from the
Tnited States District
791073 v Court for the Northern
R o District of California.
The California Bankers
Assoclation et al.

Fortney H. Stark, Jr., et al.Ai
Appellants, ‘

72-1196 1, |
George P. Shultz et al |

H
i
1

[February — 1974}

Mg, JusTice RerNQUisT deliverad the opimon of the
Court.

These appeals present questions concerniig the consti-
tutionality of the so-called Bank Secrecy Act of 1970,
and the implementing regulations promulgated there-
under by the Secretary of the Treasury. The Act. Pub.
L. No. 508, 84 Stat. 1114 (1970). 12 U. 3. C. §§ 1820b,
1730d, 1951-1959, and 31 U. 3. C. §81051-1122, was
enacted by Congress in 1970 following extensive hearings
concerning the unavailability of foreign and domestic bank
records of customers thought to be engaged in activities
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March 14, 1974

*SSATYOY UOTINITISUI ILA00H Y3 JO uoTIeZ

~Taoyjne o13708ds @Yl JNOYITM pejn

[ e R, S

Re: Nos. 72-985, 72-}1073 and 72-1196 - California
Bankers v. Shultz, et al. ' .

Dear Byron:

In the light of our conversation about this case
yesterday, I am wondering if the following text of a footnote,
inserted just before the guotation on page 44, would fill
the bill: '

/ouool.‘oi*b() EIUIOjieD) ‘plojuerg
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"We hold here and in other parts of this
opinion that certain of the plaintiffs

did not make the requisite allegations in
the District Court to give them standing
to challenge the Act and the regulations
issued pursuant to it. In so holding, we
do not, of course, mean to imply that such
claims would be meritorious if presented

by a litigant who had standing.”  §$€
=
. % C
Sincerely, g%s
t i &
: =B
WHR T3
8 &

Mr. Justice White
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Supreme Qourt of the nited States
Waslington, B. (. 20543

- CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

March 22, 1974

Re: No. 72-985, et al. - California Bankers Assn. v.
Shultz, et al.

Dear Harry:

I hate to be as dependent upon you as I apparently am
for catching mistakes in my opinions; I am obviously grateful
to you for catching the one on page 43 of this draft. Since
three others had joined the opinion as it was, I am taking
the less drastic of your two alternative suggestions for the
paragraph on page 20 dealing with standing, and inserting the
citation to Doe v. Bolton, 410 U.S. 179, as you suggest.

Thanks.
Sincerely, .

M

-
i

Mr. Justice Blackmun

$s9.43u0)) Jo Ateaqi ‘uolsiAl( ydiIasnug] Y3 Jo suoyd[o) Y3 wouy pasnpoaday




{ 3rd DRAFT |
ST SUPREME COURT OF THE UNITED STATES

:":7 . _ _ ) - — e
= Nos. 72-985, 72-1073, anp 72-1196 . ... \3 17

The California Bankers
Association, Appellant,
72-985 V.
George P. Shultz, Secretary of
the Treasury, et al.

George P. Shultz, Secretary of
the Treasury, et al.,
Appellants,

72-1073 U,
The California Bankers
’ Assoclation et al.

Ou  Appeals from the

United States District
i Court for the Northern
Dastriet of Califorma.

Fortney H. Stark, Jr.. et al.. |
Appellants,
72-1196 v,
George P. Shultz et al.

[March —, 1974}

Mg. JusticE RemNqUisT delivered the opinion of the
Court.

These appeals present questions coucerning the consti-
tutionality of the so-called Bank Secrecy Act of 1970,
and the implementing regulations promulgated there-
under by the Secretary of the Treasury The Act, Pub.
L. No. 508, 84 Stat. 1114 (19701, 12 U. 8. C. §§ 1820b,
1730d, 1951-1959, and 31 U. S. C. §¥ 1051-1122, was
enacted by Congress in 1970 following extensive hearings
concerning the unavailability of foreign and domestic bank
records of customers thought to be engaged in activities

SSHIINOD A0 XAVHITT “NOTSTIATA TATHACANYVIY DT 3 Orrr ot oo




4th DRAFT —
SUPREME COURT OF THE UNITED STATES

-

Nos. 72-985. 72-1073. AND 721106 ~: .

The California Bankers
Association, Appellant,
72-985 v,
George P. Shultz, Secretary of
the Treasury. et al,

George P. Shultz, Secretary of
the Treasury, et al.,
Appellants,

72-1073 0",
The California Bankers
Association et al

Fortney H. Stark. Jr., et al,
Appellants,
72-1196 ',
George P. Shultz et al.

[Mareh —,

Oun  Appeals from the
United States District
Court for the Northern
District of California.

1974]

Mg, Justice RemNQUIST delivered the opinion of the

Court.

These appeals present questions coneerning the consti-
tutionality of the so-called Bank Secrecy Act of 1970,
and the Implementing regulations promulgated there-
ander by the Secretary of the Treasury. The Act, Pub.
L. No. 508, 84 Stat. 1114 (1970), 12 U, 8. C. §% 1829b,
1730d, 1951-1959, and 31 U. S. C. §31051-1122, was
mnacted by Congress in 1970 following extensive hearings
'oncerning the unavailability of foreign and domestic bank
-ecords of custotners thought to be engaged in activities




	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22

