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CHAMBERS OF

THE CHIEF JUSTICE	 February 21, 1974

Re: 72-948 -  National Cable Television Assoc. v. FCC 

Dear Bill:

Please join me.

Regards,

Mr. Justice Douglas

Copies to the Conference



2nd DRAFT

SUPREME COURT OF THE UNITED STATES

No 79-9,48

National Cable Television As-.
sociation.	 Petitioner,

Mates and 1;e(leral
01111111tincations

'onanission.

on Writ of Certiorari to
the United states Court
of Appeals for the Fifth
Circuit,

January	 1974

t-sTicE I>ooil..ks delivered the opinion of the
Coml.

Indepen(lent Offices Appropriation .,ket of 1952,
31 1. S. C. 43 ( a) provides in relevant part "It is
( he Sells(' of the Congress that any York, service

benefit . . . license	 . or similar thing of value or utility
performed. furnished. provided. granted .	 by any Fed-
eral agency .to or for any person (including . ,
corporations , . ; shall he self-sustaining to the full ex-
tent possible and the head of each Federal agenc y is
authorized by re ( Yulation	 .. to prescribe . . . such fee,
charge. or price. if any, as he shall determine , .to
he fair and equitahle taking into consideration direct
and indirect cost to the government, value to the recip-
ient, public policy or interest served, and other perti-
nent facts	 , 	 Petitioner is a trade associate rep-

liii' 1.'otittnittee ifeitort. H. R. Rep. No.	 2(1 tong, 1st Sess..

nntkes the followttn..., eottunent 011 this nietisure.

-The Committer is conc,:rneti	 the Government is not receiv-
*ow: full return from intiny ti the 

'i'\-i't's 
'which it renders to special

iteneficutries.	 1;ttiy li .es for such services Are Specifically fixed by

\

•
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3rd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 79-948

National Cable Television As-.

sociation. Inc.. Petitioner. On Writ of Certiorari to

the rnited States Court

of Appeals for the Fifth

Circuit
United States and Federal

Communications

Commission. 

LJanuary ----. 19741

Dorut.As delivered the opinion of the

Court

The In(lependent Offices Appropriation Act of 1932.

31 F. S. C. § 483 i a) provides in relevant part "It is

the sense of the Congress that any work, service

benefit	 . license ... or similar thing of value or utility

performed, furnished, provided, granted . . by any Fed-

eral agency	 • to or fur any person (including	 .

corporations . .	 shall be self-sustaining to the full ex-

tent possible, and the head of each Federal agency is

authorized by regulation	 .	 to prescribe	 .	 such fee.

charge. or price, if any. as lie shall determine to
be fair and equitable taking into consideration direct

and indirect cost to the government. value to the recip-

ient, public policy or interest served. and other perti-

nent facts	 Petitioner is a trade associate rep-

' The Committee keport, H.	 I;ep. No.	 2t1 C'ong, 1:t
make:,: the following comment on tiio measure:

The Committee 1,-, concerned that the Govcriuneili is not 1.(.(q\.-
lug full n't11111 from niany of the :,erN-ice,-, \\inch it renders to ,:pecial
beneficiaries. Mani fees for inch services are spi‘cificaii■- fixed by



4th DRAFT

SUPREME COURT OF THE UNITED STATES

No. 72-948  

National Cable Television As-

sociation, Inc., Petitioner,

V.

United States and Federal

Communications

Con unissio

On Writ of Certiorari to

the United States Court

of Appeals for the Fifth

Circuit.

1,1an nary —, 1974]

Me. „11.-3T .D.7E Doroi,As delivered the opinion of the
('curt.

The independent Offices Appropriation Act of 1952.

31 U. S. C. :; 483a provides in relevant part "It is
the sense of the Congress that any work, service .

benefit . . . license . or similar thing of value or utility

performed. furnished, provided, granted . . . by any Fed-

eral agency . . . to or for any person ( including . 	 ,

corporations . . .) shall be self-sustaining to the full ex-

tent possible. and the head of each Federal agency is

authorized by regulation . 	 . to prescribe . . . such fee.

charge. or price, if any. as he shall determine . to
be fair and equitable taking into consideration direct

and indirect cost to the Government, value to the recip-

ient. public policy or interest served, and other perti-

nent facts	 " ' Petitioner is a trade association rep-

flu Committee Report, H. R. Rep. No. 3S4, 82d Cong, 1st Sess.,
pp.	 inn kes the following comment on tins measure:

"The Committee is concerned that the Government is not receiv-
ing full return from many of the services which it renders to special
1eneficiaries. Many fees for such services are specifically fixed by



SUPREME COURT OF THE UNITElYSTATES'-
c L17,2,-La	 _

No, 72-948

5th DRAFT

To

National Cable Television As-

sociation. Inc., Petitioner,

v.
United States and Federal

Communications

Commission. 

On Writ of Certiorari to

the -United States Court

of Appeals for the Fifth
Circuit. 

[January —, 1974]

JrSTICE DOUGLAS delivered the opinion of the

'ourt.

The Independent Offices Appropriation Act of 1952,

31 1 	 S. C.	 483a provides in relevant part "It is

the sense of the Congress that any work, service . .

benefit ... license . . . or similar thing of value or utility

erformed, furnished. provided, granted ... by any Fed-

-cal agency	 ,	 to or for any person ( including . . .
( . 0 ritoratituis .) shall he self-sustaining to the full ex-

fent possible, and the head of each Federal agency is

authorized by regulation . . to prescribe . . . such fee,

charge, or price, if ally, as he shall determine . . to

he fair and equitable taking into consideration direct

and indirect cost to the Government, value to the recip-

ient. public policy or interest served, and other perti-

nent facts	 Petitioner is a trade association rep-

The Committee Report, H. R. Rep. No. 384, 82d Cong, 1st Sess.,
pp. 2-3, makes the following comment on this measure:

-The Committee is concerned that the Government is not receiv-
ing full return from many of the services which it renders to special
beneficiaries. Many fees for such services are specifically fixed by



6th DRAFT

SUPREME COURT OF THE UNITED STATES.

National Cable Television As-
sociation, Inc., Petitioner,

United States and Federal
Communications

Commission,

Llanuary — t974

MR. JUSTICE DOUGLAS delivered the opinion of the
Court,

The Independent Offices Appropriation .:Act of 1952,
31 U. S. C. § 483a provides in relevant part ''It is
the sense of the Congress that any work. service
benefit . license.	 or similar thing of value or utility
performed. furnished. provided. granted . 	 by any Fed-
eral. agency	 to or for any person (including
Corporations .) shall be self-sustaining to the full ex-
tent possible. and the head of each -Federal agency is
authorized by regulation . . to prescribe „ such fee,
charge, or price, if any, as he shall determine . , to
be fair and equitable taking into consideration direct
and indirect cost to the Government, value to the recip
ient. public policy or interest served, and other perti-
nent facts	 Petitioner is a trade association rep-

The Committee Report, H. R. Rep. No. 3S-1. Std Cong, 1st Sess.,
pp. 2-3, makes the following comment on this measure

"The Committee is concerned that the Government is not receiv-
ing full return from many of the services which it renders to special
beneficiaries, Many fees for such services are specifically fixed by

On Writ of Certiorari to
the United States Court
of Appeals for the Fifth
Circuit,

c-:7.
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January 4, 1974

RE: No. 72-943 Aational Cabl. TV Assn. v. 5.S.
No. 7 2-1162 F.C. v. New En land Power

Dear Thurf3ood:

'4ould	 happy tc have you 1;ndrtak2

the dissentln the auve.

34,1cerF,1y,

Mr. JAstitn larsal]

The ..,:anfarance

S

•



up-rente Q .ntrt of tlIelitittb 5-tatro

pas hin.gtint, i.
CHAMBERS OF

JUSTICE WM. J. BRENNAN. JR.	
February 27, 1974

RE: Nos. 72-948 & 72-1162 --
National Cable TV v. United States
and FCC and FPC v. New England

Power Company, et al. 

Dear Thurgood:

Please join me in your opinion in the

above.

Sincerely,

Mr. Justice Marshall

cc: The Conference
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January 7, 1974

Re: No. 72-948, National Cable Television Assn.
v. United States

Dear Bill,

I am glad to join your opinion for the Court
in this case.

Sincerely yours,

Mr. Justice Douglas

Copies to the Conference

CHAMBERS OF

EVVA RT
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CHAMBERS OF

JUSTICE BYRON R. WHITE

January 2, 1974

Re: No. 72-948 - National Cable Television
Assn Inc. v. United States and FCC 

Dear Bill:

Please join me.

Sincerely,

Mr. Justice Douglas

Copies to Conference
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CHAMBERS OF

JUSTICE THU RGOOD MARS HALL January 17, 1974

MEMORANDUM TO THE CONFERENCE

Re: No. 72-948 --  National Cable Television Assn. v.
United States

In due course I will circulate a dissent in this case.

Thurgood Marshall



To: The Chief Justice
Mr. Just-ice Douglas

. Ju
s
s ti ce Brennan

Mr. Ju;.1c(,.
Mr. Justjce

J ustice B 1 a
Mr. Justice Pow1st DRAFT	 Mr. Justice Reh

SUPREME COURT OF THE UNITED STATES GE2 Marshall, J
Circulated: FE&Nos. 72-948 AND 72-1162

Recirculated•

On Writ of Certiorari
to the United States

Court of Appeals for

the Fifth Circuit.

Federal Power Commission.
Petitioner

72-1162

New England Power Company

et al,

[February —, 1974!

Ma. JusTicE MARSHALL : concurring in No. 72-1162

and dissentino in No. 72-948:

These cases present two distinct issues involving inter-
pretation of the Independent Offices Appropriations Act

of 1952: first, whether sufficient "work, service. 	 ,

benefit. . . or similar thing of value or utility" was

conferred on the CATV operators or utility companies

to warrant imposition of a fee under the statute; and.
second, whether. if a fee was justifiably imposed. the
amount of the fee was determined in accordance with

a proper interpretation of the statutory standard that

it be ''fair and equitable taking into consideration direct

and indirect cost to the Government, value to the

recipient, public policy or interest served, and other

facts."
The Court, however, fails to recognize that these issues

require independent analysis. Instead, permeating the

Court's opinions on both issues is an attempt to draw

National Cable Television As-

sociation, Inc.. Petitioner,

72-948	 v.

United States and Federal

Communications

Commission.

On Writ of Certiorari

to the United States

Court of Appeals for
the District of Colum-

bia ('ircuit.

c
C

7
3
H
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z

C
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SUPREME COURT OF THE UNITED STAM
Circulated:

Marshall, J.

2nd DRAFT.

To: The Chief Justice
Mr. Justice Douglas

—Mr. Justice Brennan
/' Mr. Justice Stewart

Mr. Justice White
Mr. Justice Blackz:
Mr. Justice Powell
Mr. Justice Rehnqu_

Nos. 72-948 AND 72-1162
FEBRecirculated!	 _ _   

National Cable Television As-

sociation, Inc., Petitioner,

72-948

United States and Federal

Communications

Commission.

On Writ of Certiorari

to the United States

Court of Appeals for

the Fifth Circuit.

Federal Power Commission,
Petitioner,

72-1162	 v.
New England Power Company

et al,

On Writ of Certiorari
to the United States

Court of Appeals for

the District of Colum-

bia Circuit.

• [February —, 1974]

MR. JusTicE MARSHALL, concurring in No 79-1169

and dissenting in No. 72-948:

These cases present two distinct is s ues involving inter-

pretation of the Independent Offices Appropriations Act
of 1952: first, whether sufficient "work, service,

benefit, . . . or similar thing of value or utility" was

conferred on the CATV operators or utility companies

to warrant imposition of a fee under the statute; and,
second, whether, if a fee was justifiably imposed, the

amount of the fee was determined in accordance with
a proper interpretation of the statutory standard that

it be "fair and equitable taking into consideration direct

and indirect cost to the Government, value to the

recipient, public policy or interest served. and other

pertinent facts."

The Court, however. fails to recognize that these issues
require independent analysis. Instead. permeating the

Courts opinions on both issues is an attempt to draw

•
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To: The Chief Justice
Mr. Justice DouglasMr. Justice Brennan//"--7Mr. 

Justice StewartMT. Justice White
Mr. Justice Blacl -
Mr. Justice 

Powel
1:4r. Justice Rehnq

Fr 
cm Mar 1 11 

J
SUPREME COURT OF THE UNITED STigg:ted,

Nos. 72-948 AND 72-1162	 Recirculate:	 B 2 8
,t
c
c

National Cable Television As-1	 c
r
C

sociation, Inc., Petitioner,	 On Writ of Certiorari

72-948	 v,	 to the United States

United States and Federal 	 Court of Appeals for

Communications	 the Fifth Circuit.

Federal Power Commission, On Writ of Certiorari

Petitioner,	 to the United States	 r:
72-1162	 v.	 Court of Appeals for

New England Power Company	 the District of Colum-

et al.	 bia Circuit.
'71

MR. JUSTICE NMARSHALL, With whom JUSTICE

BRENNAN joins, concurring in the result in No. 72-1162

and dissenting in No. 72-948.

■-d

ri
1–+

oz

Commission

[February -- 19741

These cases present two distinct issues involving inter-

pretation of the Independent Offices Appropriations Act

of 1952: first, whether sufficient "work. service,	 . .
benefit. . . or similar thing of value or utility" was

conferred on the ('ATV operators or utility companies
to warrant imposition of a fee under the statute; and.

second. whether, if a fee was justifiably imposed, the

amount of the fee was determined in accordance with

a proper interpretation of the statutory standard that

it be "fair and equitable taking into consideration direct

and indirect cost to the Government, value to the

recipient, public policy or interest served, and other

pertinent facts.''

The Court, however. fails to recognize that these issues
require independent analysis.. Instead. permeating the

Court's opinions on both issues is an attempt to draw
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CHAMBERS OF

,105.th -TV::_E HARRY A. BLACKMUN

December 28, 1973

Re: No. 72-948 - National Cable Television
Association, Inc. v. U. S.

Dear Bill:

Will you please add the following at the end of your
opinion for this case:

"Mr. Justice Blackmun took no part in
the decision of this case. "

Since rely,

Mr. Justice Douglas

cc: The Conference



November 10, 1973

No. 72-948 National Cable TV v. U. S. 

Dear Chief:

It has come to my attention that American Telephone & Telegraph
Company has requested leave to file a brief amicus.

I served for a few years on the Board of the Chesapeake & Potomac
Telephone Company, a subsidiary of AT&T. In these circumstances, I
think that at least for another year or two I should disqualify myself in
any case in which the parent is directly concerned. The amicus brief
indicates that AT&T does have a substantial interest in the outcome of
this litigation.

Accordingly, I should be marked out on the public record.

Sincerely,

The Chief Justice

ffp/ss

cc: Mr. Michael Rodak, Jr.



C HAM BERL, OF

JUSTICE LEWIS F POWELL, JR.

,Itprrnte CrIonri of file 7Initrit
Pasirin.gtott,	 afT. 211,54j

December 27, 1973

No. 72-948 National Cable TV v. United States
No. 72-1162 FPC v. New England Power 

Dear Bill:

Please note at the end of your opinions that I took no part in
the decision of these cases.

Sincerely,

Mr. Justice Douglas

lfp/ss

cc: The Conference
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

January 7, 1974

Re: No. 72-948 - National Cable TV v. U.S. and FCC 

Dear Bill:

Please join me.

Sincerely,	 v,

Mr. Justice Douglas

Copies to the Conference
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