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CHAMBERS OF

THE CHIEF JUSTICE
November 15, 1973

PERSONA L

Re: 72-936 -  U. S. v. Robinson 

Dear Bill:

I enclose several comments on pages 9 and 17
of your very good opinion in this case. Some
judges have exploited reasonably clear state-
ments to their own ends. The device was to
say, "This is ambiguous; all ambiguities are
to be resolved favorably to the accused ergo,
etc." I like to tie them down when it is as clear
as this case.

Mr. Justice Rehnquist
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72-936—OPINION

UNITED STATES v. ROBINSON	 5,

turned out to be a "crumpled up cigarette package."
Jenks testified that at this point he still did not know
what was in the package :

"As I felt the package I could feel objects in the
package but I couldn't tell what they were . . . . I
knew they weren't cigarettes."

The officer then opened the cigarette pack and found
14 gelatin capsules of white powder which he thought
to be, and which later analysis proved to be, heroin.
Jenks then continued his search of respondent to com-
pletion, feeling around his waist and trouser legs, and
examining the remaining pockets. The heroin seized
from the respondent was admitted into evidence at the,
trial which resulted in his conviction in the District
Court.

The opinion for the plurality judges of the Court of
Appeals, written by Judge Wright, the concurring-
opinion of Chief Judge Bazelon, and the opinion for
the dissenting judges, written by Judge Wilkey, gave care-
ful and comprehensive treatment to the authority of a
police officer to search the person of one who has been
validly arrested and taken into custody. We conclude
that the search conducted by Jenks in this case did not
offend the limits imposed by the Fourth Amendment,
and we therefore reverse the judgment of the Court of
Appeals.

It is well settled that a
I
 search incident to a lawful

arrest is a traditional exception to the warrant require-
ment of the Fourth Amendment. This general exception
has historically been formulated into two distinct propo
sitions. The first is that a search may be made of the
person of the arrestee by virtue of the lawful arrest.
The second is that a search may be made of the area
within the control of the arrestee.
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72-936--OPINION

UNITED STATES v. ROBINSON

driving while one's license is revoked. Since

W11 P.' ‘--
-

co- 

9:j. ry* :"
A.\

so°-ere. 
would be no further evidence of such a crime to be
obtained in a search of the arrestee, the Court held that
only a search for weapons could be justified. 061.Sefule-4-

Terry v. Ohio, supra, did not involve an arrest for
probable cause, and it made quite clear that the "pro-
tective frisk" for weapons which it approved might be.
conducted without probable cause. 392 U. S., at 21-22,
24-25. The Court's opinion explicitly recognized that
there is a "distinction in purpose, character, and extent
between a search incident to an arrest and a limited
search for weapons":

"The former, although justified in part by the-
acknowledged necessity to protect the arresting offi-
cer from assault with a concealed weapon, Preston
v. United States, 376 U. S. 364, 367 (1964), is also
justified on other grounds, ibid., and can therefore
involve a relatively extensive exploration of the
person. A search for weapons in the absence of
probable cause to arrest, however, must, like any
other search, be strictly circumscribed by the exigen-
cies which justify its initiation. Warden V. Hayden,.
387 U. S. 294, 310 (1967) (MR. JUSTICE FORTAS„

concurring). Thus it tri'ulTA be limited to that whici.
is necessary for the discovery of weapons which
might be used to harm the officer or others nearby,
and may realistically be characterized as something
less than a 'full' search even though it remains a •
serious intrusion.

‘`. . . An arrest is a wholly different type of
intrusion upon the individual freedom from a limited
search for weapons, and the interests each is
designed to serve are likewise quite different. An
arrest is the initial stage of a criminal prosecution.
It is intended to vindicate society's interest in hay--

ge--r	 04-

of	 o'	
11/	 (ADC its

LA(//
if-tA v.k	 .5	 ' (CS	 jec1,4
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The issue was apparently litigated in the • English
courts in Dillon v. O'Brien, 16 Cox C. C. 245 (Exch.
Ireland, 1887), cited in Weeks v. United States, supra,
There Baron Palles said:

"But the interest of the state in the person charged
being brought to trial in due course necessarily
extends, as well to the preservation of material
evidence of his guilt or innocence, as to his custody
for the purpose of trial. His custody is of no value.
if the law is powerless to prevent the abstraction
or destruction of this evidence, without which a.
trial would be no more than an empty forum. But
if there be a right to production or preservation of
this evidence, I cannot see how it can be enforced
otherwise than by capture." 16 Cox C. C. 245, 250.

Spalding v. Preston, 21 Vt. 9 (1848), represents an
early holding in this country that evidence may be 	 (-)
seized from one who is lawfully arrested. In Closson v.
Morrison, 47 N. H. 484 (1867), the court made the-
following statement:

"We think that an of ficer would also be justified
in taking from a person whom he has arrested for
crime, any deadly weapon he might find upon him,
such as a revolver, a dirk, a knife, a sword cane, a
slung shot, or a club, though it had not been
used or intended to be used in the commission of
the offense for which the prisoner had been arrested,
and even though no threats of violence towards the
officer had been made. A due regard for his own
safety on the part of the of ficer, and also for the
public safety, would justify a sufficient search to
ascertain if such weapons were carried the person
of the prisoner, or were in his possession, and if
found, to seize and _hold them until the prisoner
should be discharged, or until they can other--

72-936—OPINION

12	 UNITED STATES r. ROBINSON
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decide was the probability in a pa titular arrest situa- 	 Frrt i
1--.. 0 7

Lion that weapons or evidence w Id in fact be found 0z MI
H. I-(D1r •

upon the person of the suspect. A custodial arrest of a D:. o (Drtri
suspect based on probable cause is a reasonable intrusion 	 t 51
under the Fourth Amendment ; that intrusion being law- 	 CD rl ()

0 0 7

ful, a search incident to the arrest requires no additional 	 7- 2.
justification. It is the fact of the lawful arrest which
establishes the authority to search, and we hold that in	 r 9
the case of a lawful custodial arrest a full search of the- 	 P.: C
person isA6nly an exceptio—n f6-11-6-Vidranr	 rff-it‘mnent l-7.../7	 2 ' C
of the Fourth Amendment, but is also a "reasonable"	 'g"0 <. c.)
search under that Amendment.

IV
The search of respondent's person conducted by Officer

Jenks in this case and the seizure from him of the heroin,
were permissible under established Fourth Amendment
law. • While thorough, the search partook of none of
the extreme or patently abusive characteristics which
were held to violate the Due Process Clause of the Four-
teenth Amendment in Rochin v. California, 342 U. S..
165 (1952). Since it is the fact of custodial arrest which
gives rise to the authority to search,' it is of no moment
that Jenks did not indicate any subjective fear of the
respondent or that he did not himself suspect that
respondent was armed.' Having in the course of a law-

6 The majority opinion of the Court of Appeals also discussed its.
understanding of the law where the police officer makes what the..
court characterized as "a routine traffic stop," i. e., where the officer.
would simply issue a notice of violation and allow the offender to,
proceed. Since in this case the officer did make a full custody arrest
of the violator, we do not reach the question discussed by the Court
of Appeals.

7 The United States concedes that "in searching respondent, [Officer-
-Jenks] was not motivated by a. feeling of imminent danger and was
not specifically looking for weapons." Brief for the United States,.
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CHAMBERS OF

THE CHIEF JUSTICE	 November 29, 1973

Re: No. 72-936 - U. S. v. Robinson

Dear Bill:

Please join me.

Regards,

Mr. Justice Rehnquist

Copies to the Conference
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CHANIF3F.RS OF

JUSTICE WILLIAM 0. DOUGLAS	 December 5, 1973

Dear Thurgocd:

Please join me in your dissent in

72-936, U.S. v. Robinson.

William 0. Do-uzlas

Mx. Justice Marshall

cc: The Conference
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. 	 December 6, 1973

RE: No. 72-936 United States v. Robinson 

Dear Thurgood:

Please join me in your dissenting

opinion in the above.

Sincerely,

Mr. Justice Marshall

cc: The Conference
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CHAMBERS OF

JUSTICE POTTER STEWART

November 1, 1973

72-936 - U. S. v. Robinson

Dear Bill,

I am glad to join your opinion for the
Court in this case.

Sincerely yours,

Mr. Justice Rehnquist

Copies to the Conference
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November 2, 1972

Re: No. 72-936 - United States v. Robinson 

Dear Bill:

I agree with your opinion in this case.

Sincerely,

Mr. Justice Rehnquist

CHAMBERS OF

N RJUSTICE BYRO. WHITE

Copies to Conference
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CHAMBERS OF

JUSTICE THURGOOD MARSHALL 	 November 1, 1973

Re: No. 72-936 -- United States v. Robinson

Dear Bill:

In due course I shall try my hand at a dissent

in this case.

Sincerely,

//7
T. M.

Mr. Justice Rehnquist

cc: The Conference
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Mr, jurticn: Rehnciu:

SUPREME COURT OF THE UNITED STAfi gn 33:1-311a1
Circulated: !EC 4

No. 72-936	
Recircul t d:

On Writ of Certiorari to the
United States Court of Ap-
peals for the District of
Columbia Circuit.

1st DRAFT

United States, Petitioner,
v.

Willie Robinson, Jr.

o 9
C
C

c. to,

z
2c,

m
n •—
rn

C

[December —, 1973]

MR. JUSTICE MARSHALL, dissenting.
Certain fundamental principles have characterized this

Court's Fourth Amendment jurisprudence over the years.
Perhaps the most basic of these was expressed by Mr.
Justice Butler, speaking for a unanimous Court in Go-
Bart Co. v. United States, 282 U. S. 344 (1931) : "There
is no formula for the determination of reasonableness.
Each case is to be decided on its own facts and circum-
stances." 282 U. S., at 357. As we recently held, "The
constitutional validity of a warrantless search is pre-
eminently the sort of question which can only be decided
in the concrete factual context of the individual case,"
Sibron v. New York, 392 U. S. 40, 59 (1968). And the
intensive, at times painstaking, case by case analysis
characteristic of our Fourth Amendment decisions be-
speaks our "jealous regard for maintaining the integrity
of individual rights." Mapp v. Ohio, 367 U. S. 643, 647
(1961), See also Weeks v. United States, 232 U. S. 383,.
393 (1914).

In the present case, however, the majority turns its
back on these principles, holding that "the fact of the.
lawful arrest" always establishes the authority to conduct
a full search of the arrestee's person, regardless of whether
in a particular case "there was present one of the reasons
supporting the authority for a search of the person inci-.



11rd DRAFT

SUPREME COURT OF THE UNITED STATES

No 79-936

On Writ of Certiorari to the

U nited States Court of Ap-

peals for the District of

j Columbia Circuit

[December —, 19731

JuSTICE :MARSHALL with WhOln Ma. JUST] CE

DOUGLAS concurs, dissenting

Certain fundamental principles have characterized this

Court's Fourth Amendment jurisprudence over the years.

Perhaps the most basic of these was expressed by Mr.

Justice Butler. speaking for a unanimous Court in Go-
Bart Co. v. United States, 289 U. S. 344 (1931): "There

ts no formula for the determination of reasonableness.

Each case is to he decided on its own facts and circum-

stances. - 282 U. S.. at 357 As we recently held, "The

constitutional validity of a warrantless search is pre-

eminently the sort of question which can only be decided
in the concrete factual context of the individual case.-

Sibron v. .Vew York. 392 U. 40„59 1968). And the

intensive. at times painstaking, case by ease analysis

characteristic of our Fourth Amendment decisions be-
speaks our ''jealous regard for maintaining the integrity

of individual rights. - Mapp v. Ohio, 367 U. S. 643, 647

1961). See also Weeks v. United States, 232 U. S. 383,

393 t 1914
n the present case, however. the majority turns its

back on these principles, hobli►g that "the fact of the

lawful arrest" always establishes the authority to conduct

a full search of the arrestee's person, regardless of whether
in a particular case '`there was present one of the reasons

supporting the authority for a search of the person Mei-

United States, Petitioner,

L;

Robinson, Jr.

O
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d DRAFT

To: 'he Chef Justice
. J- Lcice Douglas.
Justice Brennan

Mr. Jusce Stewart
Mr. Justice White
Mr. justice Blackmu
Mr. Justice Powell
Mr. Justice Rehncui

SUPREME COURT OF THE UNITED STATES Marshall , J.

No 72-936 Circulated:     

DEC 6
l'inted States, Petitioner,

ii

Willie Robinson„lr.

Recirculated:
On Writ of Certiorari to the

United States Court of Ap-

peals for the District of

(:olumbia Circuit.

I December —. 19731

uSTICE MARSHALL. with whole MR. JUSTICE

DOUGLAS concurs, dissenting.

Certain fundamental principles have characterized this

Court's Fourth Amendment jurisprudence over the years.

Perhaps the most basic of these was expressed by Mr.
Justice Butler, speaking for a unanimous Court in Go-
Bart Co, v. United States, 282 U. S. 344 ( 1931) : "There

is no formula for the determination of reasonableness.

Each case is to be decided On its own facts and circum-

stances." 282 U. S., at 357. As we recently held, "The

constitutional validity of a warrantless search is pre-

eminently the sort of question which can only be decided

in the concrete factual context of the individual case.-

Sibron v. ,Vew York. 392 U. S. 40, 59 ( 1968). And the

intensive, at times painstaking, case by case analysis

characteristic of our Fourth Amendment decisions be-
speaks our "jealous regard for maintaining the integrity

of individual rights." Mapp v. Ohio, 367 U. S. 643, 647

( 1961). See also Weeks v. United States, 232 I". S. 383,

393 (1914)
In the present case, however. the majority turns its

hack on these principles, holding that "the fact of the

lawful arrest" always establishes the authority to conduct

a full search of the arrestee's person, regardless of whether
in a particular case "there was present one of the reasons

supporting the authority for a search of the person inci-
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

November 5, 1973

Re: No. 72-936 - U.S. v. Robinson 

Dear Bill:

Please join me.

Since rely,

•

Mr. Justice Rehnquist

cc: The Conference



MEMORANDUM
el'

FROM:

Mr. Justice Rehnquist:

Lewis F, Powell, Jr.

DATE: November 7 1973

.`f

r •	 •

72-938 United States v. Robinson'
e>.

I intend to join your opinion, but I wish to make three suggestions,,

for your consideration.

1 I believe that the opinion would be strengthened , by, an explicit

statement of a proposition that I find implicit throughout your argument,

namely, that a person lawfully subjected to custodial arrest retains no

significant Fourth Amendment interest in the privacy of his person. In

the paragraph beginning on page 16, you reject the idea "that there must

be litigated in each case the issue of whether or not there was present

one of the reasons supporting the authority, for a search of , the person ,

incident to arrest. " The concluding ,sentence of his discussion states

what I believe to be the core of the opinion:

"It is the fact, of the lawful arrest which establishes the
authority to search, and we hold that in the'ease of a
lawful custodial arrest a full, search of , the person is
not only an exteption to the iiiistuit retinireMeni d the
Fourth Amendment, but 1,0 A180 asearh
under that Anfendinent. " 	 —

I fully agree with this statement, It impliedli ieeognizeithe proper role

of the Fourth Amendment - to prevent	 intrusions

into area* of an ItiditildttaVe life" about Whteh 'he Ontertitins legitimate



2.

expectatione of privacy., ikWhatever the ancillary consequences of this

constittgidnii guarantee, its purpose is not to allow thoSe who have

committed Crimes to go undetected, but rather to shield innocent citizens ,

from Ithjtietifiable invasions of Ori%41.Cy ' in the name, of lit*Iinforcement.

I view the custodial arrest as the Significant intrusion of Mitt power

into the realm of individual /Matti normally termed private. Assuming

that the arrest is lawful, the privneY interest guarded by the Fourth

Amendment if enbordinated,t# a legitfhitie 'andA4l ov(r.riding, gbOernmental
\t"

Interest. At that point the arrested retains no significant , interest in the

privacy of hid person. No reason Olt/Its to hamper law enforcement by

requiring smile independent justification for a search incident to a lawful

arrest. This seems to me the reason that the fact of lawful arrest ,-
even

justifies a full search of the person,/if that search is not narrowly limited

to seizing evidence or disarming the arrestee. In other words, the search

Incident to lawful arrest is necessarily reasonable under the Fourth

Amendment because the privacy Interest protected by that constitutional

rantee is substantially and legitimately abated by the fact of arrest.

ou agree that this is the essential premise underlying your opinion,

ps you can emphasis it along the foregoing lines. I think the

mm would be strengthened if this were expressly stated.

2. The qudation from Hunter v. Hennessey on page 13 unnecessarily

from the strength of your argument. I read the quotation as



. , , ';'';'•:•4`:;g,_--.4,,

ii4thtelfratioalles for a search incident to arresti,ntiti
, .",,, 4 • 3	 , ,	 ' ,	 , .4'-‘74'.-, !'• ,	 ',	 r	

4,	 . 	 r

4is.liresent in this ease. To the extent that some mat tailatinia t..., -	 ,:,,--,,f,4 -i t.:•, -;' -	 :	 '''	

*•	 f.,,',4*,$

' , three kited reasons are exclusive, the quotation marwidi „

the force of your reasoning elsewhere in the opinioni4:
,	 .. .‘,%:•,!::.:.;'..,.,-.F.A-4„

Finally, I point out what to me it leOt lira'
•

The first sentence of the lest 'pakagraph•oh.

.:i•'.•;'ot•the nett paragraph might leave the impress*,
..•	 :	 •

• plurality tailed to recoptze the pollee 	 So,
.	 • 	•

.	 „:.„;	 ,•

nmarrestee. I believe your desttiptl:
• •	 •	 ,

•entirely accurate, - but some pOtetitiktföfteedi
• ..,••••,:•••••.,.•-t•

•••,	 •

difficulty could be avoided by, italinithittbc



November 13, 1973JUSTICE LEWIS F. POWELL, JR.

CHAMBERS OF

,ttprrint (quart of Hit Pritrb
Paskingtalt,

No. 72-936 United States v. Robinson
No. 71-1669 Gustafson v.' Florida

Dear Bill:

Please join me in your opinions in the above cases.

As we discussed, I will circulate a brief concurrence which
will not in any way be incompatible with what you have written.

Sincerely,

Mr. Justice Rehnquist

lfp/ss

cc: The Conference

L. -



1st DRAFT

To: Tie Met' Jusicks,:
NatiCe.Douglast:
Justice Brennan

Yr. Justice Stewart
*r.
ir. JusAce
Mr. Justice Blackmun
Mr. Justice Rehnquist

SUPREME COURT OF THE UNITED STATE	
0*

ovicii.la Y.

Nos. 72-9:36 AND 71-1669	 Circulated: IIDV 1 31573

On Writ of CertiorarrilefotTPlat se: 	
United States Court of Ap- .•
peals for the District of
Columbia Circuit..

James E. Gustafson,
Petitioner,	 On Writ of Certiorari to the

71-1669	 v.	 Supreme Court of Florida.
State of Florida.

[November —, 1973]

MR. JUSTICE POWELL, COOCUITillg.

Although I join the opinions of the Court, I write
briefly to emphasize what seems to me to be the essential
premise of our decisions.

The Fourth Amendment safeguards the right of "the
people to be secure in their persons, houses, papers. and
effects, against unreasonable searches and seizures. . . .
These are areas of an individual's life about which he
entertains legitimate expectations of privacy. I believe
that an individual lawfully subjected to a custodial arrest
retains no significant Fourth Amendment interest in the
privacy of his person. Under this view the custodial
arrest is the significant intrusion of state power into the
privacy of one's person. If the arrest is lawful. the
privacy interest guarded by the Fourth Amendment is
subordinated to a legitimate and overriding govern-
mental concern. No reason then exists to frustrate law
enforcement by requiring some independent justification
for a search incident to a lawful custodial arrest. This
seems to me the reason that a valid arrest justifies a full
search of the person, even if that search is not narrowly

United States, Petitioner,
72-936	 v.

Willie Robinson, Jr.
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1st DRAFT
	 /1 - - 3

SUPREME COURT OF THE UNITED STATES

No. 72-936

United States, Petitioner,
v.

Willie Robinson, Jr.

On Writ of Certiorari to the
United States Court of Ap-
peals for the District of
Columbia Circuit.

[November —, 1973]

MR. JUSTICE REHNQUIST delivered the opinion of the
Court.

Respondent Robinson was convicted in United States
District Court for the District of Columbia of the pos-
session and facilitation of concealment of heroin in vio-
lation of 26 U. S. C. § 4704 ( a) (1964 ed.), and 21 U. S. C.

174 (1964 ed.). He was sentenced to concurrent terms
of imprisonment for these offenses. On his appeal to
the Court of Appeals for the District of Columbia Cir-
cuit, that court first remanded the case to the District
Court for evidentiary hearing concerning the scope of
the search of respondent's person which had occurred at
the time of his arrest. United States v. Robinson, 	
U. S. App. D. C. 	 . 447 F. 2d 1215 (1971). The District
Court made findings of fact and conclusions of law adverse
to respondent, and he again appealed. This time the
Court of Appeals reversed the judgment of conviction,
holding that the heroin introduced in evidence against
respondent had been obtained as a result of a search which
violated the Fourth Amendment to the United States
Constitution. United States v. Robinson, -- U. S. App.
D. C. —, 471 F. 2d 1082 (1972). We granted certiorari,
— U. S. — (1973), and set the case for argument to-
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JUSTICE WILLIAM H. REHNQUIST

November 8, 1973

Re: No. 72-936 - United States v. Robinson 

Dear Lewis:

Thank you for your suggestions about the draft opinion.
I think that some language such as you suggest in the first
paragraph of your note would strengthen the opinion, and I
propose to include some along the lines described later in
this note; the quotation from Hennessey may not be ideal, but
I think it does serve the purpose of shedding some light about
how courts viewed this proposition during the last century;
there just aren't too many cases to choose from. I think
your suggestion in the third paragraph is a very happy one,
and I incorporate it as made.

1. I agree with the observations contained in your
first paragraph, but would prefer to have the language
actually added to the opinion take a somewhat narrower tack.
I am frankly skeptical of generalized summaries of the
meaning of constitutional provisions which, while considered
in the context of the case make perfectly good sense and are
undoubtedly correct, can be taken out of context in some
later litigation and urged to stand for a quite different
proposition than they were intended to speak. If a more
modest reprise of your paragraph 1 is acceptable, I would
propose the following language to be inserted immediately
before the last sentence in Part III of the opinion:

•



2

"A custodial arrest of a suspect based on
probable cause is a reasonable intrusion
under the Fourth Amendment; that intrusion
having taken place, a search incident to
the arrest requires no additional justifica-
tion. It is the fact of the lawful arrest
. . . etc."

I am probably obligated to circulate this sentence to
those who have already joined the opinion, and will be happy
to do so if it sufficiently advances your purpose.

My reaction to your paragraphs (2) and (3) are pretty
well spelled out in the earlier part of this note.

Sincerel

P.S. I have offered a clerkship to Bill Jacobs, whom you
recommended and by whom I was very much impressed in the
personal interview. WHR



•

2nd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 72-936 

On Writ of Certiorari to the
United States Court of Ap-
peals for the District of
Columbia Circuit.

United States, Petitioner.
V.

Willie Robinson, .Jr.

[November —, 1973]

Ma. JUSTICE REHNQUIST delivered the opinion of the
Court.

Respondent Robinson was convicted in United States
District Court for the District of Columbia of the pos-
session and facilitation of concealment of heroin in vio-
lation of 26 U. S. C. § 4704 (a) (1964 ed.). and 21 U. S. C.
§ 174 (1964 ed.). He was sentenced to concurrent terms
of imprisonment for these offenses. On  his appeal to
the Court of Appeals for the District of Columbia Cir-
cuit, that court first remanded the case to the District
Court for evidentiary hearing concerning the scope of
the search of respondent's person which had occurred at
the time of his arrest. United States v. Robinson, 

—U. S. App. D. C.	 , 447 F. 2d 1215 (1971). The District
Court made findings of fact and conclusions of law adverse
to respondent., and he again appealed. This time the.
Court of Appeals reversed the judgment of conviction,
holding that the heroin introduced in evidence against
respondent had been obtained as a result of a search Ivhich
violated the Fourth Amendment to the United States
Constitution. United States v. Robinson, 	 U. S. App.
D. C. —, 471 F. 2d 1082 (1972). We granted certiorari,
— U. S. — (1973), and set the case for argument to-
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November 15, 1973

Re: No. 72-936 -  U.S. v. Robinson 
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Dear Chief:	 1	 f-gC
2"C

	Thanks for your suggestions respecting the above opinion. 	 07- '.'" <
You are of course right about identifying the fact that the
Court of Appeals' opinion was en banc and I thought it was

*	 c
0

worth putting on page 1, rather than on page 5 as you suggested. 66

I will make that change.

On page 9, I agree that the idea deserves reiteration
as you suggest; just from a point of view of style, I would
prefer to place it after the quote from Terry on page 10,
where it would read:

"Terry, therefore, affords no basis to carry
over to its probable cause arrest the limita-
tions this Court placed on a stop-and-frisk
search permissible without probable cause.'

I am loath- to put the bracketed words "the stop-and-
frthkk" in the midst of the Terry quotation, since what we are
trying to demonstrate is that the Terry language supports us,
and I think that the insertion of bracketed phrases might
detract from the impression we are trying to convey.

With respect to this suggested addition on page 17, while
I fully agree with the contents, as a tactical matter I would

5 c 77^,
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rather leave it out of this opinion. I have just added the
sethence beginning "04 custodial arrest" at Lewis request,
and I have the uneasy feeling that if I add another sentence
to the paragraph ?otter may become unhappy. I would rather
have a six-man opinion as written than run the risk of just
a concurrence in the judgment on his part. In addition, I
think that *he language you suggest might unintentionally
narrow the breadth of the opinion, by suggesting a basis for
analysis in terms of the probability of finding weapons or
evidence, even though the proposed sentence clearly states
that none need be actually found. What I have tried to say
is that it makes no difference whether there is any probability
of discovering weapons or evidence, and it makes no difference
whether any are found; I honestly feel that any reference whibh
would in any way undercut this approach is undesirable.

Sincerely,

The Chief Justice



3rd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 72-936

United States. Petitioner,
v.

Willie Robinson „Tr.

On Writ of Certiorari to the
United States Court of Ap-
peals for the District of
Columbia Circuit.

[November —. 19731

MR. JUSTICE REH.NouisT delivered the opinion of the
Court.

Respondent Robinson was convicted in United States
District Court for the District of Columbia of the pos-
session and facilitation of concealment of heroin in vio-
lation of 26 U. S. C. § 4704 (a) (1964 ed.), and 21 U. S. C.

174 (1964 ed.). He was sentenced to concurrent terms
of imprisonment for these offenses. On his appeal to
the Court of Appeals for the District of Columbia Cir-
cuit, that court. first remanded the case to the District
Court for evidentiary hearing concerning the scope of
the search of respondent's person which had occurred at.
the time of his arrest. United States v. Robinson. 

—U. S. App. D. C. —, 447 F. 2d 1215 (1971). The District
Court made findings of fact and conclusions of law adverse
to respondent, and he again appealed. This time the •
Court of Appeals en bans reversed the judgment of con-
viction, holding that the heroin introduced in evidence
against respondent had been obtained as a result of a
search which violated the Fourth Amendment to the
United States Constitution. United States v. Robinson,
— U. S. App. D. C.	 471 F. 2d 1082 (1972). We
granted certiorari, — U. S.	 (1973), and set the case
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