


Buyraue Gouet of e Unlted States
Waslington, B. ¢§. 20544

CHAMBERS OF
THE CHIEF JUSTICE December 14. 1973

Re: No. 72-888 - H, Keith Zahn, et al v. International
Paper Company

Dear Byron:

Please join me,

Regards,

Mr. Justice White

Copies to the Conference
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Supreme Conrt of the United States
Waslpngton. 0. €. 2033

CHAMBERS OF
JUSTICE WILLIAM O DOUGLAS December 13’ 1973

Dear Bill:
Please Join me in your dissent in

72-888, Zahn v, Intevnetional Paper Co.

Will}/M’." Douglas

Mr, Justice Brennan

cc: The Conference
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Sopreme Gourt of the Wnited States
Waslington, B, €. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN. JR.

November 6, 1973

MEMORANDUM TO THE CONFERENCE

RE: No. 72-888 Zahn v. International Paper Co.

In due course I shall circulate a dissent in

the above.

W.J.B.Jr.
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e To: Tha
o 3 3
— 11
2nd DRAFT L
SUPREME COURT OF THE UNITED STATES
No 72-888 Cini o VECAS -
H. Keith Zahn et al.  )On Writ of Cerfigfari®™ ™" -
Petitioners, to the United States
. Court of Appeals for

[nternational Paper Company.] the Second Circuit.
[ December —. 1973

Mg, JusTice BrExNAN, dissenting.

The Court holds that. in a diversity suit, a class action
under Rule 23 (b)(3) of the Federal Rules of Civil Pro-
cedure is maintainable only when every member of
the elass. whether an appearing party or not, meets
the £10.000 jurisdietional amount requirement of 28
U8 Co8 1332 ta) . [t finds this ruling compelled by the
“rationale of this Court’s prior cases construing the
statutes defining the jurisdiction of the District Court.”
I disagree and respectfully dissent.

The jurisdictional amount provision of $1332 (a)
tersely states that “the matter in controversy [must
exceed | the sum or value of $10,000 . . .. Those words,
substantially unchanged sinee the passage of the Judi-
ciary Act of 1789 apply to “eivil actions.” and say
nothing about the requirements applicable to individual
claimants and individual elaims.  Although Congress has
several times altered the amount required.® generally

Flection 1,1 Srat. 780 The Fisr Judiciary Act wsed the term
“matrer i dispute,” abud. and that phrase wus retained until 1911,
when the jurisdietional amount was mereased from 52,000 ro 33,000,
Aet ot Mareh 3, 19110 §24, . 231, 36 Stat. 1091, and the words
“martter in coniroversy were substiuted

2The amendments are caralogued mon. oot the Court’s opinion.
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Supreme Qonrt of the Wnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

November 12, 1973

Re: No. 72-888, Zahn v. International
Paper Co.

Dear Byron,

I am glad to join your opinion for the
Court in this case.

Sincerely,

3
2
-

Mr, Justice White

Copies to the Conference
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‘ L
\/ 7 To: The Chief Justice
Mr. Justi Douglas

Frennan

w D O 0 O o

(&)

Trom: Walte,
1st DRAFT Fros
otelt [l @A

SUPREME COURT OF THE UNITED STATHS 73

Fogivaunlate?

P it

No. 72-888 2
H. Keith Zahn et al., On Writ of Certiorari
Petitioners, to the United States
2 Court of Appeals for

International Paper Company./ the Second Cireuit.
[November —, 1973]

Mr. Justice WHITE delivered the opinion for the
Court.

Petitioners, asserting that they were owners of prop-
erty fronting on Lake Champlain in Orwell, Vermont,
brought this action in the District Court on behalf of
a class counsisting of themselves and 200 lake-front
property owners and lessors around the lake. They
sought damages from International Paper Company. a
New York corporation, for allegedly having permitted
discharges from its pulp and paper-making plant. located
in New York, to flow into Ticonderoga Creek and to be
carried by that stream into Lake Champlain. thereby
polluting the waters of the lake and damaging the value
and utility of the surrounding properties. The suit was
brought as a diversity action, jurisdiction assertedly rest-
ing on 28 U. 8. C. §1332(a). The eclaim of each of
the named plaintiffs was found to satisfy the $10.000
jurisdictional amount, but the District Court was con-
vineed “to a legal certainty” that not every individual
owner in the class had suffered pollution damages in
excess of $10,000. Reading Snyder v. Harris, 394 T. 8.
332 (1969). as precluding maintenance of the action by
any member of the class whose separate and distinet
clain did not individually satisfy the jurisdictional
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TYLISTIC CHANGES THROUGHOUT,
E PAGES: / 3

T0: The Chiep J

Mr.

vstice Douglag

Hr. Justice

1r.
M. Jus:

A
Mr
Mr.

Kr.

ice Stewart
ice Marshaljl
- Justice Blackmun
Justice Powel]
Justice Rehnquist

From: White, J

o2nd DRAFT
B} . VCirrculated:
SUPREME COURT OF THE UNITED STATES —
—_— Recirculated:
No. 72-888
H. Keith Zahn et al., On Writ of Certiorari
Petitioners, to the TUnited States
v. Court of Appeals for

International Paper Company.] the Second Cireuit.
{November —, 1973]

Mr. JusTicE WHITE delivered the opinon of the
Court.

Petitioners. asserting that they were owners of prop-
erty fronting on Lake Champlain in Orwell. Vermont,
brought this action in the District Court on behalf of
a class counsisting of themselves and 200 lake-front
property owners and lessees around the lake. They
sought damages from International Paper Company. a
New York corporation, for allegedly having permitted
discharges from its pulp and paper-making plant. located
in New York, to flow into Ticonderoga Creek and to be
carried by that stream into Lake Champlain, thereby
polluting the waters of the lake and damaging the value
and utility of the surrounding properties. The suit was
brought as a diversity action, jurisdiction assertedly rest-
ing on 28 U. S. C. §1332 (a). The claim of each of
the named plaintiffs was found to satisfy the $10,000
jurisdictional amount, but the District Court was con-
vinced “to a legal certainty” that not every individual
owner in the class had suffered pollution damages in
excess of $10,000. Reading Snyder v. Harris, 304 U. S.
332 (1969), as precluding maintenance of the action by
any member of the class whose separate and distinct
claim did not individually satisfy the jurisdictional
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To: The Chief Justice

Mr.
¥r.
Mr.
A¥r.
Mr.
Mr.
hir.

Justice Douglas
Justice Brennan
Justice Stewart
Justice Marshall
Juztice Blackmun
Justice Powell
Justice Rehnquist

3rd DRAFT From: White, J.

SUPREME COURT OF THE UNITED STARES:ted:

N0, 79-888 Recirculated: '~ ~~ :
H Keith Zahn et al. On Writ of Certiorari
Petitioners, to the United States
Court of Appeals for
International Paper Company./ the Second Circuit.
[ November — 1973]

Mr. Justice WHITE delivered the opinon of the
Court

Petitioners. asserting that they were owners of prop-
erty fronting on Lake Champlain in Orwell, Vermont,
brought this action in the District Court on behalf of
a class cousisting of themselves and 200 lake-front
property owners and lessees around the lake. They
sought damages from International Paper Company, a
New York corporation, for allegedly having permitted
discharges from its pulp and paper-making plant. located
in New York, to flow into Ticonderoga Creek and to be
carried by that stream into Lake Champlain, thereby
polluting the waters of the lake and damaging the value
and utility of the surrounding properties. The suit was
brought as a diversity action. jurisdiction assertedly rest-
mg on 28 U. 8. C. §1332(a). The claim of each of
the named plaintiffe was found to satistfy the $10.000
jurisdictional amount, but the Distriet Court was con-
vinced “to a legal certainty” that not every individual
owner in the class had suffered pellution damages in
excess of $10.000. Reading Snyder v. Harris, 394 U. S.
332 (1969). as precluding maintenance of the action by
any member of the eclass whose separate and distinet
claini did not individually satisfy  the jurisdictional

SSAUONOD 40 AUVEUIT ‘NOISTALU LAIADSANVKH HILL 40 SNOLLOMTI10D JHL KOdd dA3Naodddd



Supreme Qourt of the Ynited States
i : Washington, D. §. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL . November 13, 1973

Re: No. 72-888 -- Zahn v. International Paper Co.

" Dear Byron:

I shall await Bill Brennan's dissent in this

one., ﬂ(

Sincerely,

Mr. Justice White

cc: The Conference
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Supreme Qonrt of tye United Stutes
Washington, B. . 20513

R CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

November 12, 1973

Re: No. 72-888 - Zahn v. International Paper Co.

Dear Byron:
Please join me.

Sincerely,

xS

Mzr. Justice White

cc: The Conference
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Supreme Court of the Ynited States
Waslington, B. (. 20513

CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR. November 10, 1973

No. 72-888 Zahn v. International Paper Co.

Dear Byron:
Please join me.

Sincerely,

K ‘é./t,g —y

Mrpr. Justice White

ifp/ss

cc: The Conference
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Supreme Qourt of the Hnited States
) Washington, B. (. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

November 12, 1973

Re: No. 72-888 - Zahn v. International Paper

Dear Byron:
Please join me.
Sincerely,

o

FAY

Mr. Justice White

Copies to the Conference
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