


CHAMBERS OF
THE CHIEF JUSTICE

i e vy (T e e B £ Dy e (e
A e VERZ (URrFReArgy ey u{? SRR iy

Waslhimgion, 3. €. 20543

January 29, 1974

Re: No. 72-885 - United States v. Richardson

MEMORANDUM TO THE CONFZREZINCE:

Enclosed is a proposed opinion in the above cas e which
I until the Corference acts in No. 72-1138 -
Scualesinger v. Reservists Committee to Stocn the War.

I invite comments since
adiustmentis to ceniorm to the Reservists opinion may be
called for.
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1st DRAFT Prom:
SUPREME COURT OF THE UNITED STATES .
No. 72-885 Recirculazed:

Tnited States et al.,
Petitioners,
v,
Williamn. B, Richardson.

On Writ of Certiorari to the
United States Court of Aps
peals for the Third Circuit.

(February —, 1974

Mgr. CHier JusTicE BUrGER delivered the opinion of
the Court,

We granted certiorari mn this case to determine whether
the respondent has standing to bring an action as a
federal taxpayer' challenging certain provisions limiting
public reporting of expenditures under the Central
Intelligence Agency Act. 50 U. S. C. §403 et seq., as
being in conflict with Art. 1, §9, el. 7 of the Constitution
which provides:

“No Money shall be drawn from the Treasury but
in Consequence of Appropriations made by Law;
and a regular Statement of Account of the Receipts

! Rexpondent’s ecomplamt alleged that he was "o member of the
electorate and a loyval eitizen of the United Srares.” At the same
time, he states, in his brief in opposition to the petirion for writ
of eerticrari, that he “does not challenge the formulation of the
msue contained in rhe petition for certiorari.”  Briet in Oppesition,
p. 1. The question presented there was: “Whether a federal tax-
paver has standing to challenge the provisions of the Central In-
telligence Agency Act which provide that appropriations to and
expenditures by that Agenev shall not be made public, on the
ground that sueh seerecy cogtravenes Article I, secrion 9, elause 7
ot the Constitution.”
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CHAMBERS OF
THE CHIEF JUSTICE

Supreme Qowrt of the United States
Washinglon, B. . 20543

February 14, 1974

Re: No. 72-885 - United States v. Richardson

MEMORANDUM TO THE CONFERENCE:

Potter's dissenting opinion prompts me to poiat out
several relevant factors. Basically, he questions the relevancy
of Flast and Frothingham to the issue presented in the petition
for certiorari. This is a fundamental matter. The proposed
opinion accepts Flast as the controlling and definitive holding
on taxpayer standing. The grant of certiorari is limited to the
ciaim as a taxpavyer,

fail to see how we can ignore Chief Justice Warren's
carefully worded statement directed at all claims of standing
that it is ""both appropriate and necessary to look to the substan-
tive issues . . . to determine status asserted and the claim

sought to be adjudicated.' Flast, at 102. In this case, the inquiry "’

as to whether respondent meets the taxpayer test can be quite
summary in nature. I treated the 'citizen standing' issue only
to point out the fallacy of the Court of Appeals approach on this
score. It may be this could be truncated considerably since no
issue of ''citizen standing' is before us now.

3 Regards,
4
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! To: ¥r. Justice Douglas
Mr, 3 ¢ o3 Brennan
ok Stawart
= B

2nd DRAFT oo

SUPREME COURT OF THE UNITED STATES . . . . ..stice

P .
u R=TANN

No. 72-883 Circulz®

Recirculated:MAR 8 1974

United States et al.,

Petitioners, On Writ of Certiorari to the -

United States Court of Ap-
peals for the Third Circuls.

73

William B. Richardson.!
[February — 1974}

Mre. CHier JusTice Brraer delivered the opuion of
the Court.

We granted certiorari in this case to determine whether
the respondent” has standing to bring an action as a
federal taxpayer' alleging that certain provisions coun-
cerning public reporting of expenditures under the
Central Intelligence Ageney Act. 50 U s, {403 ¢f seq..
violate Art. 10§90 el 7 of the Consuitution which
provides-

“No Money shall be drawn from the Treasury but
i Consequence of Appropriations mace by Law:
and a regular Statement of Aceount of the Recelpts

t Respondent’s complamt aileged thur he was womember of the
electorate and a loyval eitizen of the United States”™ At the same
rime, he states, in his brief m opposition to the pennon for wrir
of certiorar:. that he “does not challenge the formularion of the
sste contained in the petition for certiorart.”  Briet in Opposition,
oL The question presented there was: “Whether w federal rax-
paver has standing to challenge the provisions of the Central In-
relligenee Ageney Act which provide that appropriations to and
expenditures by that Ageney shall nor be muade public, on the
aground that =unch secrcey contravenes Artiele Ioscetion 90 clanse 7
of the Constitution,”
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3rd DRAFT

From:

SUPREME COURT OF THE UNITED STATES.106ea:

No. 72-885 Recive

United States et al. P .
S * 1 On Writ of Certiorari to the
Petitionees, - 4 -

’ Uhnited States Court of Ap-

v peals for the Third Circuit.

William B. Richardson.
[February —- 1174;

M. Caigr JusTicE Burcek delivered the opinion of
the Court,

We granted eertiorari in this case (o deteemine whether
the respondent has standing to bring an action as a
federal taxpayer' alleging that certain provisions eon-
cerning publie reporting of expenditures under the
Central Intelligence Agency Aet, 50 U =3, CL § 403 ef seq.,
violate Art. 1, §9. el. 7 of the Constitution which
provides:

“No Money shall be drawn froe the Treasury but
in Consequence of Appropriaticns nmace by Law;
and a regular Statement of Aceount of the Receipts
' Respondent’s complamnt alleged thar he wie i member of the
electornte and o loval citizen of the United States.” At the same
time, he states. in his brief in opposimion to the petition for writ
of eertiorart. that he “does not challenge the formmlation of the
i=~te contained in the petition for certiore” el o Opposition,
p L The gquestion presented there weso Whether o federal tax-
paver has =tanding to challenge the provisions of the Central In-
tellicence Ageney Aet which provide that approprarions to and
expenditares by that Ageney shadl not be nede publie, on the
cronnd that sueh seereey contravencs Arisefe ITosection Y, cause T
of the Constitution”
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CHAMBERS OF
THE CHIEF JUSTICE

Supreme Qonrt of the Hnited States
Washington, B. €. 205%3

May 21, 1974

Re: 72-885 - U. S. v. Richardson

72-1188 - Schlesinger v. Reservists Committee to
Stop the War

MEMORANDUM TO THE CONFERENCE:

Enclosed is proposed opinion in Schlesinger and

a revised draft of Richardson with deletions indicated.

Given the time of year and the pressures on all
Brethren, I invite those who are in general agreement
and who have suggestions to let me see if otl.'ler ideas can
be accommodated.

i Regards,
i
i
i
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dth DRAFT -
SUPREME COURT OF THE UNITED STATES
No. 72-885

Tnited States et al,

Potitioners On Writ of Certiorari to the -

United States Court of Ap=

. ‘ peals for the Third Circwit. -~ ..
Williamm B Richardson.

43
o

[ February —, 1974]

Mr. Cuier Justice Burcer delivered the opinion of
the Court.

We granted certiorari i1 this case to determine whether
the respondent has standing to bring an action as a
tfederal taxpayer' alleging that certain provisions con-
cerning public reporting of expenditures under the
Central Intelligence Agency Act, 50 U. 8, C. § 403 et seq.,

violate Art. 1, §9. ¢l. 7 of the Constitution which
provides

“No Money shall be drawn from the Treasury but
i Consequence of Appropriations made by Law;
and a regular Statement of Account of the Receipts

" Respoudent ~ complamrt afleged that he was “a member of the
elecrorate and a loval citizen of the United States.” At the same
nme, he states. m his brief in opposition to the petition for writ
of vertiorart, thur he “does not challenge the formulation of the
iwsue contained i the petittion for eertiorari”  Brief in Opposition,
p 1 The ¢uestion presented there was: “Whether a federal tax-
piver has standing to challenge the provisions of the Cenrtral In-
telligence  Agency  Aer which provide that appropriations to and
expenditures by that Ageney shall not be made public, on the
ground thar =uch seereey contravenes Article 1, seetion 9, elause 7
of the Constitution.”

o
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. _ ' 5/ _ To%Mr. Justice Douglas

VA L p Coi g gz,/g/(-%/gﬂé Mr. Justice Brennan

\)//7/4///;(/ C //7 ¢ Mr. Justice Stewart
Mr. Justice White

/

Mr. Justice Marshall
Mr. Justice Blackmun

Mr. Justice Powell

Mr. Justice Rehnquist

5th DRAFT

From: The (nic: Justice

SUPREME COURT OF THE UNITED STATES

No. 72-885 Recirculated: WAY 201

United States et al.,
Petitioners,
7,
Wilhlam B. Richardson.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

Thune —, 1974

Mg. CHierF Justice Burcer delivered the opinion of
the Court.

We granted certiorar: i this case to determine whether
the respondentJ has standing to bring an action as a
federal taxpayer' alleging that certain provisions con-
cerning public reporting of expenditures under the
(entral Intelligence Agency Act. 63 Stat. 208, 50 U. 8. €,
$403 et seq. (19707, violate Art 1 §9, el 7 of the (on-
stitution which provides:

“No Money shall be drawn from the Treasury, but
in Consequence of Appropriations made by Law;
and a regular Statement of Account of the Receipts

P Respondent's complamne alleged that he wus “a member of the
electorate and a loval ertizen of the United States.” At the same
rime, he sfates, 1 his brief in opposition to the petition for writ
of eertiorar:, that he “does not challenge the formulation of the
wsue contamed i the perition for certiorart.”  Brief in Opposition,
p. 1 The question presented there was: “Whether a federal tax-
paver has stunding to challenge the provisions of the Central In-
telhigence Ageney Aet which provuide that appropriations to and
expenditures by thai Agencev shall not be made publie, on the
ground rthar such secrecy contravenes Article I, section 9, elanse 7
of the Constirnnon ™ Petinon for cortiorarn, o 2
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Suypreme Gourt of the Xnited Stales
Waslington, D. €. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS December 19, 1973

Dear Potter:
iould you want to undertale

the dissent in 72-885, U.S. v. Richardzon?

William O. Douglacs

SSTONOD J0 XAVIITT “NOISTIATA LJTYDSANVH AL 10 SNOILDITIOD FdHL WOHA qAOINAOEdTH
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Suprems Conrt of the Xnited States
Washington, 0. €. 20543

CHAMBERS OF
JUSTICE WILLIAM O DOUGLAS J&nu&ry 30’ 197)'*

Dear Chief Justice:

I will in due course write a dissent in -
72-685, U,8. v. Richardcon,
e Williem ©, Douglasz

The Chief Justice

ce:  The Confercnce
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2nd DRAFT o
SUPREME COURT OF THE UNITED STATES. 1==: ¢
—— 2

Tnited States et al.,
Petitioners.

i,

Willlam B Richardson.

]On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Cireuit.

| February —, 1974

Mz, Justice Dovgras. dissenting.

I would affirm the judgment of the Court of Appeals
on the “standing” issue. My views are expressed in the
Schlesinger case decided this day. There a citizen and
taxpayer raised a question coucerning the Incompati-
hility Clause of the Constitution whieh bars a person
from “holding any office of the United States™ if he 1s
a Member of Congress, Art. I. §6. ¢. 2. That action
was designed to bring the Pentagon into line with that
constitutional requirement by requiring it to drop ‘‘re-
servists” who were Members of (Congress

The present action involves Art. L. §9. ¢ 7 of the
Constitution which provides

[HL 40 SNOILLDATIOO AHL WOdA dIADdNA0AdTd

,
o}

“No Money shall be drawn from the Treasury
hut in Consequence of Appropriations inade by Law
and a regular Statement and Account of the Re-
ceipts and Expenditures of all public Money shall
be published from time to time ~

‘NOISTATA LJTUYISNNVH

We held in Flast v. Cohen, 392 U. 3, 83, that a tax-
payer had “standing” to challenge r,he (:onstxtutlonahty
of taxes raised to finance the establishment of a religion
contrary to the command of the First and Fourteenth
Amendments. A taxpayer making such outlays, we
held. had such a “personal stake™ in the controversy.
Baker v. Carr, 369 U, 30186, 204, to give the case the

SSAUONOD 40 XUVIAI']




Supreme Qourt of the Ynited States
Washington, D. . 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS February 1k, 197h

RE: 72-885, United States v. Richardson

MEMO TO THE CHIEF JUSTICE:
This is in response to your memo
of February 1hth respecting a standing issue.
Theoretically it is easy to slice such concepts
into three distinct questions: 1) Standing,
2) Ceuse of action, and 3) Political question.
That, of course, would lead to three possible
appeals to resolve what is in essence a unitary
problemn, While I disagree with you and would
conclude, as you know, that the issue in
Richardson is Jjusticiable not political, T
would agree with you that there would be no
standing on the part of either the taxpayer or
the citizens to tender a corplaint in a federal
court on a vpolitical issue. v
L \
YA
Wi]:li/eWaS

The Chief Justice
cc: The Conference
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3rd DRAFT

< ica Renngulst

SUPREME COURT OF THE UNITED STATES. . . -

No. 72-885 Sireoulat:

Thited States et al., . o
Petitioners. Onv\‘\_ rit of Certiorari to the
) United States Court of Ap-

William B Richardson ) e for the Third Crouit

[February —, 1974]

MRr. Justice Dotcras, dissenting,

1 would affirm the judgment of the Court of Appeals
on the “standing” issue. My views are expressed in the
Schlesinger case decided this day. There a citizen and
taxpaver raised a question concerning the Incompati-
bility Clause of the Constitution which bars a person
from “holding any Office under the United States™ if he
s a Member of Congress, Art. I, §6, cl. 2. That action
was designed to bring the Pentagon into line with that
counstitutional requirement by requiring it to drop ‘re-
servists’” who were Members of Congress.

The present action involves Art. I. §9, el. 7 of the
Constitution which provides:

“No Money shall be drawn from the Treasury,
but in Consequence of Appropriations made by Law;
and a regular Statement and Account of the Re-
ceipts and Expenditures of all public Money shall
be published from time to time.”

We held in Flast v. Cohen, 392 U. S. 83, that a tax-
payer had “standing” to challenge the constitutionality
of taxes raised to finance the establishment of a religion
contrary to the command of the First and Fourteenth
Amendments. A taxpayer making such outlays, we
held, had suthicient “personal stake” in the controversy,
Baker v Carr, 369 U. S. 186, 204, to give the case the

SSTYONOD A0 XAVIIIT ‘NOISTAIU LATYISANVH :HILL 40 SNOLLOATIO) HHIL ROdd aAdNA0dddd




Supreme Conrt of the Ynited States
Washington, 2. €. 205143

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR. March 13, 1974

RE: No. 72-885 United States v. Richardson

Dear Chief:

I will be preparing a dissent in the above
but will not circulate it until after circula-
tion of the Court opinion in No. 72-1188 -
Schlesinger v. Reservists Committee to Stop the

War. It may be that a single dissent will serve
for both cases.

Sincerely,
2 ¢

—~

] /)
o

[

The Chief Justice

cc: The Conference
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES.. -
.,:"gm_wé,/QJ? jl;'

No. 72-885 A Rncen

o 4,

United States et al., A
Petitioners,
72-885 U,
William B. Richardson.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit,

James R. Schlesinger,
Secretary of Defense,
ct al.. Petitioners,

72-1188 v
Reservists Committee
to Stop the War
et af,

On Writ of Certiorari to the
United States Court of Ap-
peals for the District of Co-
lumbia Cireuit.

[June —, 1974]

Mg, JusticE BREN~NaN, dissenting:

The *‘standing” of a plaintiff to be heard on a claim of
invasion of his alleged legally protected right is estab-
lished. iIn my view, by his good faith allegation that “the
challenged action has caused him injury m fact.”” Bar-
low v. Colling, 307 U. 8. 129, 167-168 (1970) (concurring
opinton). The Court’s further inquiry, in each of these
cases, into the connection between “the zone of interests
to be protected or regulated by the statute or constitu-
tlonal guarantee in question.” and the “interest sought
to be protected by the cowiplainant,” is relevant, not to
standing” but. if at all, only to such limitations on exer-
cise of the judicial funetion as justiciability. see, e. ¢.,
Baker v. Carr, 369 U, S, 186 (1962), or reviewability. see,
e .. Abbott Laboratories v. Gardner, 387 U. S. 136, 140
{1967,

7
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Swpreme Qonrt of the Ynited States
Waslington, B. . 20513

CHAMBERS OF
JUSTICE POTTER STEWART

December 19, 1973

72-885 - U. S. v. Richardson

Dear Bill,

I shall be glad to undertake a
dissent in this case, although it is quite
possiblé that my views may not be
shared by the other dissenters.

Sincerely yours,

S

A
|
v//

Mr. Justice Douglas

Copies to the Conference

SSTYINOD A0 KIVHLIT “NOISTATU LATHISANVH HILL A0 SNOTIDATIOD dHL WOdI dd2naoddTd



Supreme Gonrt of the Winited States
Washimgton, 8. 4. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

January 29, 1974

Re: No. 72-885, United States v. Richardson

MEMORANDUM TO THE CONFERENCE:

In due course I expect to circulate a dissenting
opinion in this case.

s I NG
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1st DRAFT e
SUPREME COURT OF THE UNITED STATES

No. 72-885 -‘ T

ynited States et al., i . . )
v ' On Writ of Certiorari to the

Petitioners, . , :
: i United States Court of Ap-
J N - . Y .
o v . peals for the Third Cireuit.
William B. Richardson. -

[February —, 18974!

MR. JusTicE STEWART. dissenting.

The Court's decisions in Flast v. Cohen, 392 17, 1. 83
(1968 ). and Frothingham v. Mellon. 262 173 447 (1923
throw very little light on the question at issue in this
case. For. unlike the plaintitfs in those cases, Richard-
son did not bring this action asking a court, to invalidate
a federal stafute on the ground that it was beyond the
delegated power of Congress to enact or that it contra-
vened some constitutional prohibition.  Richardson's
claimi 1s of an entirely different order. 1t 1s that Art. 1.
$9, el. 7 of the Counstitution, the Statement and Account
(lause, gives him a right to receive, and nuposes on the
Government a corresponding affirmative duty to supply.
a periodic report of the receipts and expenditures “of all
public Money." " In support of his standing to litigate
this claim, he has asserted his status both as a taxpayer
and as a citizen-voter. Whether the Statement and Ac-
count Clause imposes upon the Governient an atfirma-
tive duty to supply the information requested and
whether that duty runs to every taxpaver or eitizen are
questions that go to the substantive merits of this liti-

' No money <hall be drawn from the Treansurv. but m Conses
quence of Appropriations made by Law; and a regular Statement
and Aceount of the Receipts and Expenditires of all public Money
shadl be published from rime ro rime

1100 IHL KROd4 @IdNAoddTd

v
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 72-885

Tnited States et al..

Petitioners, . :
United States Court of Ap-

v peals for the Third Circuit.

William B. Richardson.
[February —. 1074

Mg, Justice Stewart, with whom Muo Josoes Maw-
SHALL joing, dissenting.

The Court’s decisions in Flast v. Cohen, 392 U, 5, 83
(1968). and Frothingliam v Mellon, 262 U= 447 119233,
throw very little light on the guestion at issue i this
case. For. unlike the plaintitfs 1n those cases, Richard-
son did not bring this action asking a court to invalidate
a federal statute on the ground that it was bevoud the
delegated power of Congress to enact or that it contra-
vened some constitutional prohibioion.  Richardson's
claim is of an entirely ditferent order. Tvas that Are. L
§ 9. el. 7 of the Constitution. the Statement and Aceount
Clause, gives him a right to recelve, and noposes on the
Government a corresponding afiinnative duty te supply
a periodie report of the receipts and expenditures “of all
public Money." " In support of his standing to litigate
this claim, he has asserted his statuz both as a taxpayer
and as a ecitizen-voter.  Whether the Statement and Ae-
count Clause imposes upon the Governncent an affirma-
tive duty to supply the mformaton requested and
whether that duty runs to every taxpayer or citizen are
questions that go to the substautive merits of this liti-

24No money shall be drawn Trom the Treasury, but m Conse-
quence of Approprintons made by Law. and a regular Statement
and Aecount of the Receipts and Expenditures of @il pubiie Money
shall be pubhished teom e 1o rine ™

On Writ of Certiorari. to the -
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3rd DRAFT Fooa: Jrewarh,

SUPREME COURT OF THE UNITED SEATES:

Recircul

No. 72-885

United States et al.,
Petitioners,
v
William B. Richardson.

On Writ of Certiorari to the
United States Court of Ap«
peals for the Third Circuit.

[February —, 1974]

M=, Justice StEwART, with whom MR, JUsTicE MAr-
SHALL joins, dissenting

The Court’s decisions in Flast v. Cohen, 392 U. S. 83
(1968), and Frothingham v. Mellon, 262 T. 3. 447 (1923),
throw very listle light on the question at issue in this
case. For, unlike the plaintiffs in those cases, Richard-
son did not bring this action asking a court to invalidate
a federal statute on the ground that it was beyond the
delegated power of Congress to enact or that it contra-
vened some constitutional prohibition. Richardson’s
claim is of an entirely different order. It is that Art. I,
§ 9, cl. 7 of the Constitution, the Statement and Account
Clause, gives him a right to receive, and imposes on the
Government a corresponding affirmative duty to supply.
a periodic report of the receipts and expenditures “of all
public Money "' 1In support of his standing to litigate
this elaim, he has asserted his status beth as a taxpayer
and as a eitizen-voter. Whether the Statement and Ac-
count Clause imposes upon the Government an affirma-
tive duty to supply the information requested and
whether that duty runs to every taxpayer or citizen are
questions that go to the substantive merits of this liti-

1“No money shall be drawn from rhe Treasury, but in Conse-
quence of Appropriations made by Law: and a regular Statement
and Account of the Reeewpts and Expenditures of all public Money
shall be published from rime to tme
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Snpreme Qourt of the Wnited Stutes
Waslington, D. . 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

February 8, 1974

Re: No. 72-885 - United States v. Richardson

Dear Chief:
Please join me.

Sincerely,

A’

The Chief Justice

Copies to Conference
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Suyreeme Conrt of the Xntted States
TWashingten, . €. 20543

CHAMBERS OF
USTICE BYRON R WHITE

May 29, 1974

Re: No. 72-885 - United States wv. Richardson

Dear Chief:
I am still with you in this case.

Sincerely,
4 IV\r/

The Chief Justice

Copies to Conference
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Supreme Qourt of the Hnited Stutes
Waslington, 0. (. 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL February 19, 1974

Re: No. 72-885 -- United States v. Richardson

Dear Potter:
Please join me in your dissent.

Sincerely,
/"/47 ,

s
T.M.

Mr. Justice Stewart

cc: The Conference
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Supreme Conrt of the Hnited Stntes
Waslington, B. §. 20543

. CHAMBERS OF

JUSTICE HARRY A BLACKMUN

June 17, 1974

Dear Chief:

-

Re: No. 72-885 - United States v. Richardson

] Please join me.

Sincerely,

6 4.

The Chief Justice

Copies to the Conference
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Supreme Quurt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF

JUSTICE LEWIS F POWELL,JR. February 16, 1974

No. 72-885 U.S. v. Richardson

Dear Chief:

I have not replied earlier to your request for comments on your
first draft in Richardson because I am not yet entirely at rest., I am,
as indicated at the Conference, with you as to the result. My difficulty
is with how one reaches it.

I think the "nexus'' tests of Flast are virtually meaningless.
Unless others perceive their meaning more precisely than I, these
tests must be a continuing source of confusion to the lower courts and
the bar. I quite understand your reliance upon Flast, as respondent
sued as a taxpayer and the case was argued and briefed on the assumption
“that Flast was the controlling authority. Yet, I personally am drawn
" toward the rationale of John Harlan's dissent in Flast.

It may be that I will try to do a concurring opinion, In any event, -
I would like the opportunity to give this case some further thought -
unless we reach the point where I am unduly holding up the Court.

Sincerely,

-

\ e
The Chief Justice
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cc: The Conference




April 4, 1974

No. 72-885 U.S. v. Richardson

Dear Chief:
I am circulating today a concurring opinion.

You will note that I join your opinion for the Court but
write separately for the purpose of taking a stronger position
with respect to Flast than perhaps you could take writing for
the Court - especially in view of the way the case was
presented.

My hope is that the combined effect of your Court opinion
and my concurrence will be to slow down what has become almost
a pell-mell rush to Bill Douglas' point of view that standing
is no longer an issue of any consequence.

Sincerely,

The Chief Justice
1fp/ss
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No. 72-885

O R R S A .

United States et al.. . i ) )
On Writ of Certiorart to the

Petitioners, . , ‘ )
United States Court of Ap-

N v ) peals for the Third Cirecuirt.
William B. Richardson. -

[April —. 1074
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Mg. Jusrtice PowbLL, concurring,

&=

I'join the opinion of the Court because T an in aceor E
with most of its analysis. particular insofar as it relies S
on traditional barriers against federal taxpayer or eitizen ©
standing.  And. [ agree that Flast v. Colien, 392 U383 g
(1968). which set the boundaries for the arguments of =
the parties before us. is the most diveetly relevant proces =

dent and quite correctly absorbs a major portion of the
Court’s attention. [ write solely to indicate that T would
go further than the Court and would lay ro rest the
approach undertaken tn Flast. [ would not overrule
Flast on its facts, because it iz now sertled that federal
taxpayer stunding exists in Establishinent Clanse enses,
I would not. however, perpetuate the doctrinal contfusion
imherent i the Flast two-part “nexus” test. That test
is not a reliable ndicator of when a tederal taxpayver
has standing. and it has no sound relationship w the
question whether such a plaintiff, with no other interest
at stake. should be allowed to bring suit against one of
the branches of the Federal Government. I mv opinion.
it should be abandoned

I
My ditheulties with Flast are several. The opiuion
purports to separate the question of standing from the
merits, 392 UL =0 ur 99-1010 yet 1t abruptly returns o
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To:

The Chier Justice
Mr. Justice Douglas

~Mr. Justice Brennan

Mr. Justice 3

tewart

Mr. Justice Jhite

Mr. Justico ::
ond DRAFT Mr. Justi,_-

i
Mr. Justics Re

SUPREME COURT OF THE UNITED ST!%TES

rom:

No. 72-885

nell

Powail, 7.

Circulated:

United States et al.. . . _ Recirc
Petitioners. On Writ of Certiorar: to the

v United States Court of Ap-
. o peals for the Third Circuit.
William B. Richardson.

[April —, 1974]

Mg. Justice PowEeLL, concurring.

I join the opinion of the Court because I am in accord
with most of 1ts analysis, particularly insofar as it relies
on traditional barriers against federal taxpayer or citizen
standing. Antl, [ agree that Flast v. Cohen, 392 U. S. 83
(1968). which set the boundaries for the arguments of
the parties before us, is the most directly relevant prece-
dent and quite correctly absorbs a major portion of the
Court's attention. I write solely to indicate that I would
go further than the Court and would lay to rest the
approach undertaken in Flast. I would not overrule
Flast on its facts, because 1t is now settled that federal
taxpayer standing exists in Establishment Clause cases.
[ would not. however, perpetuate the doctrinal confusion
mherent in the Flast two-part “nexus” test. That test
1s not a reliable indicator of when a federal taxpayer
has standing. and it has no sound relationship to the
question whether such a plaintiff, with no other interest
at stake, should be allowed to bring suit against one of
the branches of the Federal Government. In my opinion,
it should be abandoned

H

My difficulties with Flast are several. The opinion
purports to separate the question of standing from the
merits, 302 U. 8., at 99-101. yet it abruptly returns to

————
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11700 dHL ROYA ddoNaodddd

-
2

SSTYONOD A0 XAVHIIT *NOISIATA LATYDSNNVH dHL 40 SNOLLD



Supreme Gourt of the Hnited States
Waslington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 19, 1974

Re: No. 72-885 - United States v. Richardson

Dear Chief:
Please join me.

Sincerely, /
Y

The Chief Justice

Copies to the Conference
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