


Suaprame onrt of Ly Swibel Siates
Weaslingten, B. €. 20545

CHAMBERS OF
THE CHIEF JUSTICE

October 31, 1973

Re: No., 72-671 - Espinoza v. Farah Manufacturing Co.

Dear Thurgood:

Please join me in the above.
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Mr. Justice Marshall

Copies to the Conference

;
o
=
[
O
=
e}
ol
=
@)
=
)
==
=
)
=)
=
=~
52}
(@]
H
—
=}
zZ
n
)
=
=
=
E
=
2]
]
=
—
’_V‘
-
=]
—
<
-
72}
p—t
S
=z
o
o
:é
<
@)
)
o
=)
4
o
=3
=1
W
92}



Supreme onrt of the Ynited States
Waslington, D. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS November 8, 1973

MEMO TO THE CONFERENCE:
I have written a dissent in

72-6T1, Espinoza v. Farah Co, ard hoped

to circulate it this week., That is not
possible, It will be around early next

week.

(WO

WILLIAM 0.-DOUGLAS
-

The Conference
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3rd DRAFT

PO LI

SUPREME COURT OF THE UNITED STAT

JURGIE 4

No. 72-671 . o ZZ . 23

(‘ecilia TFispinoza and Rudolfo Nanipoilated: .
ard I SR On Writ "of Tf‘("r'tl(}r'un —

Espinoza, Petitioners. o
. to the United States
Farah Manuf . c Court of Appeals for
arah Manu a;turmg ompauny.| L Fifth Cireuit.
ne.

[November —, 1973]

Mg, JusticE Dorgras, dissenting.

Tt is odd that the Court which holds that a State may
not bar an alien from the practice of law ' or deny em-
ployment to alicns* can read a federal statute that pro-
hibits diserimination in employment on account of
“national origin™ as to permit diserimination against
aliens,

Alienage results from one condition only: being born
outside the United States.  Those born within the coun-
try are eitizens from birth. It could not be more clear
that Farah's policy of excluding aliens is de facto a poliey
of preferring those who were born in this country.
Therefore the eonstruction placed upon the “national
origin” provision is inconsistent with the construction
this Court has placed upon the same Aet’s protections
for persons denied emplovinent on account of race or sex.

In connection with raeial diserimination we have said
that the Aet prohibits “practices. procedures or tests
nentral on their face. and even neutral in terms of in-
tent.” if they ereate “artificial. arbitrary, and unnecessary
barriers to employment when the barriers operate in-
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Vin re Griffiths. . 2. — (deetded June 25, 1973).
2 Sugarman v. Dougall, — U, & — (decided June 25, 1973).




Suprente Court of the 2lnited States
Aashington, 0. €. 20543

CHAMBERS OF
JUSTICE WM J. BRENNAN, JR.

October 29, 1973

"Dear Thurgood:
Surely you can't mean "flaunted" in
the second Time from the bottom of page 4.

Don't you mean "flouted"?

Sincerely,

Mr. Justice Marshall
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Suprae Conrt of tye Ynited States
Washington. D, ¢ 20713

CHAMBERS OF

JUSTICE WM. J. BRENNAN.JR. ntohan 29" 1973

RE: No. 72-671 Espinoza v. Farah M:g. Co.

Dear Thurgood:
I agree.

2 Sincerely,

R

Mr. Justice Marshall

cc: The Conference
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Supreme Conrt of the Wnited States
Washgten, . €. 205043

CHAMBERS OF
JUSTICE POTTER STEWART

October 29, 1973

72-671, Espinoza v. Farah Mfg. Co. -

Dear Thurgood,

I am glad to join your opinion
for the Court in this case.

Sincerely yours,

Mr. Justice Marshall

! Copies to the Conference
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Supreme Gonrt of the WUnited States
WWashington, B. ¢ 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

November 1, 1973

Re: No. 72-671 - Espinoza v. Farah Mfg. Co.

Dear Thurgood:
Please join me.

Sincerely,

Mr. Justice Marshall

Copies to Conference
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To:

The Chief Justice

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Justice Douglas
Justice Brennan
Justice Stewart
Justice White
Justice BRlackmun
Justice Powell

Justice Rehnquis-

1st DRAFT From: Marshall, J.

SUPREME COURT OF THE UNITED STATESulatea: 0CT 2 9197

-

Recirculated:

No. 72-671

Cecilia Espinoza and Rudolfo .. . .
1}} )ini)za Petitioners On Writ of Certiorari
31 ' o to the United States

V.
. ] Court of Appeals for
Farah Manufacturing Company.| the Fifth Cireuit.
Ine.
[November —, 1973]

Mr. Justice MarsmaLn delivered the opinion of the
Court.

This case involves interpretation of the phrase “na-
tional origin” in Title VII of the Civil Rights Act of
1964. Petitioner Cecilia Espinoza is a lawfully admitted
resident alien who was born in and remains a citizen
of Mexico. She resides in San Antonio, Texas, with
her husband, a United States citizen. In July, 1969,
Mrs. Espinoza sought employment as a seamstress at
the San Antonio division of respondent Farah Manu-
facturing Company. Her employment application was
rejected on the basis of a long-standing company policy
against the employment of aliens. After exhausting her
administrative remedies with the Equal Employment
Opportunity Commission,! Mrs. Espinoza commenced
this suit in the District Court alleging that respondent
had discriminated against her because of her “national
origin” in violation of §703 of Title VII, 42 U. S. C.
§ 2000e-2 (a)(1). The District Court granted Mus,
Espinoza’s motion for summary judgment, holding that
a refusal to hire because of lack of citizenship constitutes

1 Section 706 (e), 42 U. 8. C. §2000e—= (e).

SSHYINOD A0 KIVHET'T “NOISTATA LAT¥ISANVH HHL A0 SNOTLOHTTI0) THI WOHA aidNA0YdTd



To:

The Chief Justice

Mr.
== Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Justice Douglas
Justice Brennan
Justice Stevart
Justice White
Justice Blackmun
Justice Powell

Justice Rehnquis-

2nd DRAFT From: Marshall, J.

SUPREME COURT OF THE UNITED STATHScutated:

Recirculated;

No. 72-671

On Writ of Certiorari
to the United States
Court of Appeals for
the Fifth Circuit.

Cecilia Espinoza and Rudolfo
TEspinoza, Petitioners, 1

v,
Farah Manufacturing Company.

Ine.

[November —, 1973]

Mg, Justice MarsHALL delivered the opinion of the
(‘ourt.

This case iivolves interpretation of the phrase “na-
tional origin” in Title VI of the Civil Rights Act of
1964. Petitioner Cecilia Espinoza is a lawfully admitted
resident alien who was born in and remains a citizen
of Mexico. She resides in San Antonio, Texas, with her
husband. Rudolfo Espinoza, a United States citizen. In
July, 1969, Mrs. Espinoza sought employment as a seam-
stress at the San Antonio division of respondent Farah
Manufacturing Company. Her employment application
was rejected on the basis of a long-standing company
policy against the employment of aliens. After exhaust-
ing their administrative remedies with the Equal Employ-
ment Opportunity Commission,! petitioners commenced
this suit in the District Court alleging that respondent hac
diseriminated against Mrs. Espinoza because of her “na-
tional origin” in violation of § 703 of Title VII, 42 U. S. C.
$ 2000e-2 (a)(1). The District Court granted petition-
(:_r_s_ motion for summary judgment, holding that a
refusal to hire because of lack of citizenship constitutes

Section 706 (e), 42 U. 8. C. § 2000c-5 (e).

0CT 8 01

SSTUINOD A0 XAVAIIT ‘NOISTATU LATYOSANVH HHIL A0 SNOLLOATIOD JHI KHOYd aIdNA0ddTd



To: The Chief Justice
Mr. Justice Douglas

/».Mr. Justice Brennan

. Mr. Justice Stewart
Mr. Justice White
Mr. Justice Blackmun
Mr. Justice Powell
Nr. Justice Rehnquis

3rd DRAFT From: Marenal,
rom: Marshall, J,
SUPREME COURT OF THE UNITED STATES, ., ...
No. 72-671 Recirculatea; NOV 1 1t

Cecilia Espinoza and Rudolfo

. . On Writ of Certiorari -
Espinoza, Petitioners,

to the United States
v J Court of Appeals for

Farah Manufacturing Company.| the Fifth Circuit.
Ine.

[November —, 1973]

Mgr. Justice MarsmaLL delivered the opinion of the
Court.

This case iJnvolves interpretation of the phrase “na-
tional origin” in Title VII of the Civil Rights Act of
1964. Petitioner Cecilia Espinoza is a lawfully admitted
resident alien who was born in and remains a citizen
of Mexico. She resides in San Antonio, Texas, with her
hushband, Rudolfo Espinoza, a United States citizen. In
July, 1969, Mrs. Espinoza sought employment as a seam-
stress at the San Antonio division of respondent Farah
Manufacturing Company. Her employment application
was rejected on the basis of a long-standing company
policy against the employment of aliens. After exhaust-
ing their administrative remedies with the Equal Employ-
ment Opportunity Commission.! petitioners commenced
this suit in the Distriet Court alleging that respondent had
diseriminated against Mrs. Espinoza because of her “na-
tional origin” in violation of § 703 of Title VII, 42 U. 8. C.
§2000e-2 (a)(1). The Distriect Court granted petition-
ers’ motion for summary judgment, holding that a
refusal to hire because of lack of citizenship constitutes

SSIHONOD A0 KYVHAI'T NOISTAIA LAIMOSANVH FAHL 40 SNOILDTTI0D ML WOdd A4dNd0ddTd

Section 706 (e), 42 U, 8. C. § 2000c=5 (e).




Suprente Gonrt of te Yiited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

October 30, 1973

Dear Thurgood:

Re: No. 72-671 - Espinoza v. Farah Mfg., Co.

Please join me.

Sincerely,

j VA4 o

Mr, Justice Marshall

Copies to the Conference
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Supreme Qourt of the Yrited States
Waslrington, B. d. zo513

CHAMBERS OF
JUSTICE LEWIS F POWELL,JR.

October 31, 1973

No. 72-671 Espinoza v. Farah Mfg. Co., Inc.

Dear Thurgood:
Here is the draft of a proposed concurrence which I

mentioned to you.

Sincerely,

—

/\ (.(L.QL,"‘L’“/

Mr. Justice Marshall

Enclosure
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REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS

I3

———
N— —

No. 72-671 Espinoza v, Farah Mf{g, Co., Inc.

MR. JUSTICE POWELL, concurring.

Although I concur in the result and most of the Court's opinion,
I am not in accord with what is said, in large part unnecessarily, about
the guideline issued by the Equal Employment Qpportunity Commission,
See 29 CFR § 1606. 1(d) (1972).

The Commission's guideline provides, in pertinent part:

""Because discrimination on the basis of citizenship
has the effect of discrimination on the basis of national
origin, a lawfully immigrated alien who is domiciled
or residing in this country may not be discriminated
against on the basis of his citizenship . . . ." 29
CFR § 1606.1(d) (1972).




Supreme Qourt of the Hnited States
_%ashing#xm, B. . 20543

CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR. November 2, 1973

No. 72-671 Espinoza v. Farah Mfg. Co., Inc.

Dear Thurgood:

Please join me.

I appreciate your making the minor changes which I suggested.

2

Sincerely,

Lt

Mr. Justice Marshall

lfp/ss

cc: The Conference
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Supreme onurt of the Pnited States
Washington, B. . 20543

C.HAMEERS OF
JUSTICE WILLIAM H. REHNQUIST

October 30, 1973

Re: No. 72-671 - Espinoza v. Farah

Dear Thurgood:

Please join me in your opinion for the Court.

o
S ¢

Sincerely,

Mr. Justice Marshall

Copies to the Conference
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