


Suprente Qouret of the Hnited States
Washington, B. C. 205%3

cmmasﬁs oF
THE CHIEF JUSTICE February 14 1974
’

'vRe: 72-6156 - Lewis v, City of New Orleans

Dear Harry:
_Please join me in your dissent.

/ Regards, : 4

Mr. Justice Blackmun ‘ -

Copies to the Conference




Supreme Conrt of the United States
‘ : Washington. D, €. 20513

CHAMBERS OF
JUSTICE WILLIAM O, DOUGLAS Decenber ]2’ 1973

Dear Chief:

I gather that 72-6156, Lewis v, New Orleans

is for me to assign,

I'il assign it to Bill Brennan,

WV

William O, Dougles

The Chief Justice

cc: The Conference




Snpreme Gonrt of te Hnited Stutes
Washington, B. €. 20543

' CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS Januexry 9, 1974

Dear Bill:

Please Jjoin me in your opinion in

T2-6156, lewis v. New Orleans.

WLy VJ

O. DOUGLAS

Mr, Justice Brennan

.¢c: The Conference
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o DRAPT
SUPREME COURT OF THE UNITED STATES

No. 72-6156

Mallie Lewis,
Appellant, On Appeal from the Supreme
2, Court of Louisiana.
City of New Orleans.

[January — 1974]

Mr. JusTice BrENNAN delivered the opinion of the
Court,

Upon the Louisiana Supreme Court’s reconsideration
of this case in light of Gooding v. Wilson, 405 U, 8. 518
(1972). pursuant to our remand, 408 U. 8. 913 (1972),
that court, three judges dissenting. again sustained
appellant’s convietion upon a charge of addressing
spoken words to a New Orleans police officer in violation
of New Orleans Ordinance 828 MCS, § 49-7, 263 La. 809,
269 So. 2d-450 (1972).'  We noted probable jurisdiction,

LOn Janmary 3, 1970, appellant and her husband were in their
pick-up reack following a police patrol ear that was taking their
voung son to u police station after his arrest.  An Officer Berner
m another patrol ear intereepted and stopped the truek. Berner
left his ear and according to his testimony. asked the husband for
his driver's license. Words were exchanged between Berner and
appellant and Berner arrested appellant on a charge of violating
§ 49-7. The parties respective versions of the wordx exchanged
were in sharp contradiction.  Berner testified that appellant left
the truck and “started velling and screaming that I had her son
of did something to her son and she wunted to know where he
was . ... She said, ‘vou god damn m. f. police—I am going to |the
Superintendent of Police] about thix” ™ App. p. 8. Appellant's hus-
bund testified that Berner's first -words were “let me see vour god
@amned license. Tl show wvou that you ean't follow the police all

-
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CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Gonrt of the Hnited States
Washingtor, B. €. 20543

January 10, 1974

72-6156, Lewis v. New Orleans

Dear Bill,

, I am glad to join your opinion for the
Court in this case.

Sincerely yours,

D¢,

s

Mr. Juétice Brennan

Copies to the Conference
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5ﬁmnmw@hﬁ&nfﬂpj%ﬁbh§ﬁxbg
Washington, B. 4. 20543

|4

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 10, 1974 3

Re: No. 72-6156 - Lewis v. City of New Orleans

Dear Bill:

Please join me.

Sincerely,

Mr. Justice Brennan

Copies to Conference
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Supreme Q;fnurt of tye Hinited Stutes
Washington, B. §. 20543

CHAMBERS OF ’ ’
JUSTICE THURGOOD MARSHALL January 10, 1974

Re: No. 72-6156 -- Lewis v. City of New Orleans

Dear Bill:
\ Please join me in your opinion in this case.

'~ Sincerely,

T.M.

Mr. Justice Brennan

cc: The Conference
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To: The Chief Justice
. Justice Douglas

- Justice Brennan o
- Justice Stewart
Justice White
Justice Marshall
Justice Powell

SUPBEME COURT OF THE UNITED STATES = Justice Rehnquié

FI‘OH] qu c"’“u.n, J

2nd DRAFT

5?5555
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Mallie Lewis, Rocirenlates:
Appellant, On Appeal from the Supreme
. Court of Louisiana,

City of New Orleans.
[February —, 1974]

Mzr. JusTicE Brackmun, dissenting.
Mr. Justice Holmes aptly observed:

“All rights tend to declare themselves absolute i
to their logical extreme.” Hudson County Water
Co. v. McCarter, 209 U. S. 349, 355 (1908).

The extremes to which we allow ourselves to be ma-
nipulated by theory extended to the end of logic is exem-
plified by the Court’s opinion in this case and in its blood
brother of two years ago, Gooding v. Wilson, 405 U. S. 518
(1972). The “overbreadth” and ‘“‘vagueness” doctrines, as
they are now being applied by the Court, quietly and
steadily have worked their way into First Amendment
parlance much as substantive due process did for the “old
Court” of the 20’s and 30’s. These doctrines are being
invoked indiscriminately without regard to the nature of
the speech in question, the possible effect the statute or
ordinance has upon such speech, the importance of the
speech in relation to the exposition of ideas, or the pur-
ported or asserted community interest in preventing that
speech. And it is no happenstance that in each case
the facts are relegated to footnote status, conveniently
distant and in a less disturbing focus. This is the
compulsion of a doctrine that reduces our function
to parsing words in- the context of imaginary events.
The result is that we are not merely applying con-

)
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"The result is that we are not merely applying con-

To:

; 3rd DRAFT
SUPREME COURT OF THE UNITED smmﬁm

No. 72-6156  jLirculated:_

Mallie Lewis, | E@i@ﬂlatedsnm

Appellant, On Appeal from the Supreme
v, Court of Louisiana.

City of New Orleans.

[February —, 1974 ]

Mg. Justice BrackmuN, with whom MR. JUSTICE)‘

REeBNQUIST joins, dissenting.
Mr. Justice Holmes aptly observed:

“All rights tend to declare themselves absolute
to their logical extreme.” Hudson County Water
Co. v. McCarter, 209 U. S. 349, 355 (1908).

The extremes to which we allow ourselves to be ma-
nipulated by theory extended to the end of logie is exem-
plified by the Court’s opinion in this case and in its blood
brother of two years ago. Gooding v. Wilson, 405 U. S. 518
(1972). -The “overbreadth” and “vagueness” doctrines, as
they are now being applied by the Court, quietly and
steadily have worked their way into First Amendment
parlance much as substantive due process did for the “old
Court” of the 20’s and 30’s. These doctrines are being
invoked indiscriminately without regard to the nature of
the speech in question, the possible effect the statute or
ordinance has upon such speech, the importance of the
speech in relation to the exposition of ideas, or the pur-
ported or asserted community interest in preventing that
speech. And it is no happenstance that in each case
the facts are relegated to footnote status, conveniently
distant and in a less disturbing focus. This is the
compulsion of a .doctrine that reduces our function
to parsing words in the context of imaginary events.

The Chief N e%h@a

Mr. Just: 9*90‘48133
Mr. J‘st__o: Srennay,
. Mr. Jusiies tewart:

Mr. Jus:iiea ¥hite
Mr. Justigée ¥arsha
Mr. Justiaa Powell
Mr, Juatiea ﬁemqu

;c..acl{mun,, J :
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Supreme Qonst of the Huited States
Washington, B. §. 20543

JUSTICE LEWIS F, POWELL, JR. ~ January 15, 1974

No. 72-6156 Lewisv. City of New Orleans

Dear Bill:

I now plan todo a br1ef concurring opinion, which I hope to
c1rcu1ate later th1s Week.

Sincerely,

Eeeney

Mr. Justice Brennan
p/ss
~cc: The .Conferéncé

SSTAONOD A0 AUVEAIT ‘NOISIAIA LATMASANVIN HHL 10 SNOLLDATION THL IWOHA Gionao s 1




To: The Chief Justig®
) Mr. Justice Dougias |
o~ Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White

Mr. Justice Marshall g
2nd DRAFT . Justice Blackmun

ok _
SUPREME COURT OF THE UNITED STATESr- Justice Rebnquist

No. 72-6156 From: Powell, J.

- JAN 30 1974
Mallie Lewis, Circulated:
Appellant, On Appeal from the Su%@ﬂ%ulated:
v, Court of Louisiana.

City of New Orleans.
[February —, 1974]

MR. JusticE PowkLL, concurring in the result. ‘ i

I previously concurred in the remand of this case, 408
U. S. 913 (1972), but only for reconsideration in light ,
of Chaplinsky v. New Hampshire, 315 U. S. 568 (1942). b
Pursuant to the remand order, we now have the Loui- ‘
stana Supreme Court’s decision construing New Orleans
Ordinance 828 MCS §49-7. I agree with the Court’s

- conclusion today that the Louisiana Supreme Court “did
not refine or narrow the words [of the ordinance], but
took them as they stood.” Ante, at 2. In conclusory .
language, that court construed the ordinance to create
a per se rule: Whenever “obscene or opprobrious lan-
guage” is used “toward or with reference to any member
of the city police while in the actual performance of his
duties,” such language constitutes “fighting words” and
hence a violation without regard to the facts and circum-
stances of a particular case. As so construed, the ordi-
nance is facially overbroad.

Quite apart from the ambiguity inherent in the term
“opprobrious,” words may or may not be ‘“fighting
words” depending upon the circumstances of their utter- \
ance. It is unlikely, for example, that the words said hE
to have been used here would have precipitated a phys- o

ical confrontation between the middle-aged woman who
spoke them and the police officer in- whose presence they
were uttered, The ‘words may well have conveyed anger
and frustration without provoking a violent reaction

T e Ty T raT ATl T ITMAGANVIN THI 10 SNOLLOTTTIOD THL WONA (AN aON.I




Supreme Gonrt of the Writed States s
Waslington, B. @. 20543
CHAMBERS OF i~
JUSTICE WILLIAM H. REHNQUIST - -
I
1
February 1, 1974 : E

Re: Lewis v, City of New Orleans - No. 72-6156

. .Dear Harry:
Please join me in your dissent in-this- case.

Sincerely,

LWe

Mr. Justice Blaékmun

‘cc: ~ The Conference
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