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Re: No. 72 - 1603 - Harold J. Cardwell v. Arthur Ben Lewis 

Dear Harry:
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Please join me, except as to Part IV.

Regards,

Mr. Justice Blackmun

Copies to the Conference
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JUSTICE WILLIAM 0. DOUGLAS
	

June 12, 1974

Dear Potter:

In 72-1603, Cardwell v. Lewis, please

join me in your dissent.

Mr. Justice Stewart

cc: The Conference
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RE: No. 72-1603 Cardwell v. Lewis 

Dear Potter:

Please join me in,your dissenting

opinion in the above.

Sincerely,

Mr. Justice Stewart

cc: The Conference
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CHAMBERS OF

JUSTICE POTTER STEWART

April 2, 1974

Re: No. 72-1603, Cardwell v. Lewis

Dear Bill,

I shall be glad to undertake a dissent-
ing opinion in this case.

Sincerely yours,

•

•
Mr. Justice Douglas

•



May 29, 1974

MEMORANDUM TO THE CONFERENCE

Re: No. 72-1603, Cardwell v. Lewis

I expect to circulate a dissenting

opinion in this case in due course.
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CHAMBERS OF

JUSTICE POTTER STEWART



To: The Chief Justice
Mr. Justice Douglas

Y
Mr. Justjce L?_rshall

Mr. Justice Brennan 
/Mr. Justice Whslte

C1/4\NI
1st DRAFT

Mr. tree Rehnquist 

Mr. Just-4.co Blac3.mun

\13\ SUPREME COURT OF THE UNITEDFrSIATste,,.„., , „ .	
, ,.t:,,c

Mr. .Justice Powell

No. 72-1603
Circulated: 
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0Harold J. Cardwell, Warden, On Writ of f4dioemiap8d: 	 ' 4
Petitioner,	 the United . States Court	 ' J-i

v.	 of Appeals for the Sixth	 ' g
Arthur Ben Lewis.	 Circuit.	 (I
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[June —, 1974]	 i r
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MR. JUSTICE STEWART, dissenting.	 , :70'3
0

The most fundamental rule in this area of constitu- 2
tional law is that "searches conducted outside the judicial I PT1process, without prior approval by judge or magistrate,
are per se unreasonable under the Fourth Amendment—
subject only to a few specifically established and well-
delineated exceptions." Katz v. United States, 389 U. S.
347, 357; Coolidge v. New Hampshire, 403 U. S. 443, 454-
455. See also Camara v. Municipal Court, 387 U. S.
523, 528-529. Since there was no warrant authorizing
the search and seizure in this case, and since none of the
"specifically established and well-delineged exceptions"
to the warrant requirement here existed, I am convinced
the judgment of the Court of Appeals must be affirmed.'

In casting about for some way to avoid the impact
of our previous decisions, the plurality opinion first sug-
gests, ante, at 4-5, that no "search" really took place in
this case, since all that the police did was to scrape paint
from the respondent's car and make observations of its
tires. Whatever merit this argument might possess in

. 1 This dissent  is directed toward the search-and-seizure analysis
in MR. JUSTICE BLACKMUN'S plurality opinion. Like the plurality,
I find it inappropriate to consider the issue raised by MR. JUSTICE

POWELL'S concurrence, it having been neither briefed nor argued
by the parties.
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To: The On,
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice

Tagftg,r	 wart
SUPREME COURT OF THE UNITED, So

Imuirr

J.

3rerlrian bo'
nite
Lirshall
Blackmun
Powell
Rehnquist

No. 72-1603	 Circulated:

Harold J. Cardwell, Warden,
Petitioner,

v.
Arthur Ben Lewis.

On Writ of NPMFigattPd:
the United States Court
of Appeals for the Sixth
Circuit.

[June —, 1974]

MR. JUSTICE STEWART, with whom MR. JUSTICE DOUG-

LAS, MR. JUSTICE BRENNAN, and MR. JUSTICE MARSHALL

join, dissenting.
The most fundamental rule in this area of constitu-

tional law is that "searches conducted outside the judicial
process, without prior approval by judge or magistrate,
are per se unreasonable under the Fourth Amendment—
subject only to a few specifically established and well-
delineated exceptions." Katz v. United States, 389 U. S.
347, 357; Coolidge v. New Hampshire, 403 U. S. 443, 454-
455. See also Camara v. Municipal Court, 387 U. S.
523, 528-529. Since there was no warrant authorizing
the search and seizure in this case, and since none of the
"specifically established and well-delineated exceptions"
to the warrant requirement here existed, I am convinced
the judgment of the Court of Appeals must be affirmed.1

In casting about for some way to avoid the impact
of our previous decisions, the plurality opinion first sug-
gests, ante, at 4-5, that no "search" really took place in
this case, since all that the police did was to scrape paint
from the respondent's car and make observations of its

1 This dissent is directed toward the search-and-seizure analysis
in MR. JUSTICE BLACKMUN'S plurality opinion. Like the plurality,
I do not consider the issue raised by MR. JUSTICE POWELL'S con-
currence, it having been neither briefed nor argued by the parties. I



I Reproduced from the Collections of the Manuscript Division, Library of Congress
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May 30, 1974

Re: No. 72-1603 - Cardwell v. Lewis 

Dear Harry:

I join your opinion except for Part IV.

I would hope you could drop it, but if you

prefer to keep it, I shall probably-add a brief

statement.

Sincerely,

Mr. Justice Blackmun

Copies to Conference

O



CHAMBERS OF

JUSTICE THURGOOD MARSHALL June 13, 1974

Re: No. 72-1603 -- Harold J. Cardwell v. Lewis 

Mr. Justice Stewart

cc: The Conference
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JUSTICE HARRY A. BLACKMUN

May 29, 1974

Re: No. 72-1603 - Cardwell v. Lewis 

Dear Lewis:

I am circulating this case today. A number of changes,
however, have been made from the first draft I gave you last
Friday. I mention this so that in your writing you will make
reference to the second rather than the first draft.

•
Mr. Justice Powell

•



Chief	 e

;0:

Justice
Jurtioa 17c;i:)11
Justice Rehnquist

From: Blac=:1, J.

SUPREME COURT OF THE UNITED SM.T.gted;/7z/
No. 72-1603	 Recirculated:

2nd DRAFT

Harold J. Cardwell, Warden,
Petitioner,

Arthur Ben Lewis.

On Writ of Certiorari to
the United States Court
of Appeals for the Sixth
Circuit.

[May —, 1974]

MR. JUSTICE BLAcicmuN delivered the opinion of the
Court.

This case presents the issue of the legality, under the
Fourth and Fourteenth Amendments, of a warrantless
seizure of an automobile and the examination of its
exterior at a police impoundment area after the car had
been removed from a public parking lot.

Evidence obtained upon this examination was intro-
duced at the respondent's state court trial for first-
degree murder. He was convicted. The Federal District
Court, on a habeas application, ruled that the examina-
tion was a search violative of the Fourth and Fourteenth
Amendments. 354 F. Supp. 26 (SD Ohio 1972). The
United States Court of Appeals for the Sixth Circuit
affirmed. 476 F. 2d 467 (1973). We granted certiorari,
414 U. S. 1062 (1973), and now conclude that, under
the circumstances of this case, there was no violation of
the protection afforded by the Amendments.

In 1968 respondent Arthur Ben Lewis, Jr., was tried
and convicted by a jury in an Ohio state court for the
first-degree murder of Paul Radcliffe, On appeal, the
Supreme Court of Ohio affirmed the judgment of con.
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JUSTICE HARRY A. BLACKMUN

June 6, 1974

Dear Lewis:

Re: No. 72-1603 - Cardwell v. Lewis

Thank you for your note of today with a
copy of your proposed opinion concurring in the result.

I shall be glad to add the note you suggest
as footnote 12 at the end of the opinion. I shall elim-
inate the present Part IV.

Sincerely,

Mr. Justice Powell

•



June 7, 1974

ef:

Pe: No. 724603 - Cardwell v. Lewis

This draft eliminates r art IV, as I had
expected to do, and adds a final footnote 12 to accom-
modate Lewis in his forthcoming short concurrence
based on  SchneckIoth.

Sincerely,

The Chief Justice



June 7, 1974

Zear B iron:

Pe: No.  72-1603 - Cardwell v. Lewis

I hope that this draft will be more to your
liking. You will observe that it drops -'-'art 11/ and
adds a final footnote 12. which will accommodate
Lewis in his forthcoming short concurrence based
on ::chneckloth.

Sincerely,

1-i A B

Justice bite
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ax The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan,
Mr. Justice Stewart ,
Mr. Justice White 	 R
Mr. Justice Marshall ;
Mr. Justice Powell
Mr. Justice RehnquiSi3rd DRAFT

SUPREME COURT OF THE UNITED STAign: 
Blackmun, J.

Circulated:

No. 72-1603
Recirculated:

Harold J. Cardwell, Warden, On Writ of Certiorari to
Petitioner,	 the United States Court

of Appeals for the Sixth
Arthur Ben Lewis.	 Circuit.

[May —, 1974]

MR. JUSTICE BLACKMUN announced the judgment of
the Court and an opinion in which the CHIEF JusTict,
MR. JUSTICE WHITE, and MR. JUSTICE REHNQUIST jOin.

This case presents the issue of the legality, under the
Fourth and Fourteenth Amendments, of a warrantless
seizure of an automobile and the examination of its
exterior at a police impoundment area after the car had
been removed from a public parking lot.

Evidence obtained upon this examination was intro-
duced at the respondent's state court trial for first-
degree murder. He was convicted. The Federal District
Court, on a habeas application, ruled that the examina-
tion was a search violative of the Fourth and Fourteenth
Amendments. 354 F. Supp. 26 (SD Ohio 1972). The
United States Court of Appeals for the Sixth Circuit
affirmed. 476 F. 2d 467 (1973). We granted certiorari,
414 U. S. 1062 (1973), and now conclude that, under
the circumstances of this case, there was no violation of
the protection afforded by the Amendments.

I
In 1968 respondent Arthur Ben Lewis, Jr., was tried

and convicted by a fury in an Ohio state court for the
first-degree murder of Paul Radcliffe, On appeal, the
Supreme Court of Ohio affirmed the judgment of con-



Re

June 6, 1974

No. 72-1603 Cardwell v. Lewis 

Dear Harry:

In view of my views as to the warrant clause (see
Almeida-Sanchez), I have concluded reluctantly that I should
not join your opinion for the Court.

I will, however, concur in the result if you will be
good enough to add a note along the following lines:

"We do not address the question found to be
determinative in Mr. Justice Powell's concurring
opinion. This question was not raised or briefed
by the parties."

You will find a somewhat similar explanation in note 38
of Potter's opinion in Schneckloth, 412 U.S. at 249.

If we deal with Schneckloth in this manner, I can preserve
my position and then you will be free to remove Part IV from
you opinion, as I understand Byron wishes.

Sincerely,

Mr. Justice Blackmun

lfp/ss



To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan

lat DRAFT	

Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blackmun

COURT OF THE taUNITED STATE
Mr. Justice Rehnquis

SUPREME 
From: Powell, J.

Circulated:

On Writ of Certiorari to
Recirculated:

the United States Court
of Appeals for the Sixth
Circuit.

Harold J. Cardwell, Warden,
Petitioner,

v.
Arthur Ben Lewis.

[June —, 1974]

MR. JUSTICE POWELL, concurring in the result.
I would reverse the judgment of the Court of Appeals

for the reasons set forth in my concurring opinion in
Schneckloth v. Bustamonte, 412 U. S. 218, 250 (1973).
As stated therein, I would hold that "federal collateral
review of a state prisoner's Fourth Amendment claims—
claims which rarely bear on innocence—should be con-
fined solely to the question of whether the petitioner
was provided a fair opportunity to raise and have adjudi-
cated the question in state courts." Id., at 250. In this
case there is no contention that petitioner was denied a
full and fair opportunity to litigate his claim in the
state courts.
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JUSTICE WILLIAM H. REHNQUIST

May 30, 1974

Re: No. 72-1603 - Cardwell v. Lewis 

Dear Harry:

Please join me in the opinion for the Court you have
prepared in this case.

Sincerely,

Mr. Justice Blackmun

Copies to the Conference
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