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Waslhington, B, €. 20543

. CHAMBERS OF
THE CHIEF JUSTICE

October 18, 1973

Re: Donnelly v DeChristoforo

Dear Bill:

Please join me in your proposed per curiam.

Mr. Justice Rehnquist

Copies to the Conference




- - Suprente Qonrt of the Hnited Stutes
Basliugton, B. §. 20543

CHAMBERS OF

THE CHIEF JUSTICE L . April 29, . 1974

prsieamnns E4IE

SSTAIONOD IO AUVYAT'T ‘NOISIAIA LIRIDSANVIN AHEL 40 SNOLI AT IO 111 il ot ot ke

o B
A

: 72-1570 - Donnelly v. DeChristoforo

Dear Bill:

Please join me.

Mr. Justice Rehnquist
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Snprems Conrt of the United States

Washington, D. §. 205%3 /
CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS October 12, 1973

MEMO TO CONFERENCE:

In T2-1570, DONNELLY v, DeCHRISTOFORO

I am preparing a dissent to Bill Rehnquist's

memo,

WILLIAM O, DOUGLAS

The Conference
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DECHRISTOFORO \/Q;_Li_
realiaulates
ON PETITION FOR WRIT OF CERTIORARI TO THE U b,
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT \

No. 72-1570. Decided October —, 1973
MRr. Justice Doucras, dissenting. w&/
This case illustrates the perversion which has affected %@
the office of prosecutor in this country. His function i
is not to tack as many skins of victims as possible to
the wall. His function is to vindicate the right of people /

as expressed in the laws and give those accused of crime
a fair trial. As stated by the Court in Berger v. United
States, 295 U. S. 78, 88.

. “The United States Attorney is the representative

not of an ordinary party to a controversy, but of

a sovereignty whose obligation to govern impartially

is as compelling as its obligation to govern at all;

and whose interest, therefore, in a criminal prose-

cution is not that it shall win a case, but that justice

shall be done. As such, he is in a peculiar and

very definite sense the servant of the law, the two-

fold dim of which is that guilt shall not escape or

innocence suffer. He may prosecute with earnest-

ness and vigor—indeed, he should do so. But,

while he may strike hard blows, he is not at liberty

to strike foul ones. It is as much his duty to re-

frain from improper methods calculated to produce

a wrongful conviction as it is to use every legitimate
means to bring about a just one.”

The perversion of which I speak has its source in
ignoble tactics which the prosecutor imploys in gather-
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[April —, 1974]

Mr. Justice DoueLas, dissenting.

The funection of the prosecutor under the Federal Con« » , '
stitution is not to tack as many skins of victims as pos- ' '
sible to the wall. His function is to vindicate the right : 5
of people as expressed in the laws and give those accused ;
of crime a fair trial. As stated by the Court in Berger
v. U'nited States, 295 U. S, 78, 88.

: , “The United States Attorney is the representative

‘ ‘ C not of an ordinary party to a controversy, but of ’
a sovereignty whose obligation to govern impartially 14
is as compelling as its obligation to govern at all; .
and whose interest, therefore, in a criminal prose-
cution is not that it shall win a case, but that justice
shall be done. As such, he is in a peculiar and
very definite sense the servant of the law, the two-
fold aim of which is that guilt shall not escape or
innocence suffer. He may prosecute with earnest-
ness and vigor—indeed, he should do so. But,
~while He' may strike hard blows, he is not at liberty
to strike foul ones, It is as much his duty to re-
frain from improper methods. calculated to produce
‘a wrongful. conviction as it is to use every legitimate
“means to brmg about a just one.

‘We have here a state case, not a federal one; and the
prosecutor is a state official, “But we deal with an aspect
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SUPREME COURT OF THE UNITED STAT}*B

.‘\L ----- "~

No. 72-1570

CiLculate:

Robert H. Donnelly, On Writ of Cerfieruiri ¢o théed:
Petitioner, - United States Court of
v Appeals for the First
Benjamin A. DeChristoforo.] Circuit.

[April —, 1974]

Mg. Justice DoucLas, dissenting,

The funection of the prosecutor under the Federal Con-
stitution is not to tack as many skins of victims as pos-
sible to the wall. His function is to vindicate the right
of people as expressed in the laws and give those accused
of crime a fair trial. As stated by the Court in Berger
v. United States, 295 U. S, 78, 88.

“The United States Attorney is the representative
not of an ordinary party to a controversy, but of
a sovereignty whose obligation to govern impartially
is as compelling as its obligation to govern at all;
and whose interest, therefore, in a criminal prose-
cution is not that it shall win a case, but that justice
shall be done. As such, he is in a peculiar and
very definite sense the servant of the law, the two-
fold aim of which is that guilt shall not escape or
innocence suffer. He may prosecute with. earnest-
ness and vigor—indeed, he should do so. = But,
while he may strike hard blows, he is not at liberty

“to strike foul ones. ' It is as much his duty to re-
frain from improper methods calculated to produce
-a wrongful conviction as it is to use every legitimate
means to bring apout a just one.”

' 'We have here a state case, not a federal one; and the
- prosecutor is a state official. But we deal with an aspect
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Suprente Gourt of the Hnited States
Mashington, B. §. 205%3

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

April 26, 1974

RE: No. 72-1570 Donnelly v. DeChristoforo

Dear Bill:

In your dissent in the above, I wonder if
it would be possible for you to separate the
last paragi-aph on page 4 into a Part II. If
you can, I'd 1ike then to have added at the
foot of your dissent, "Mr. Justice Brennan
would affirm for the reasons stated in Part II
of this dissent!!

Sincerely,

.
/%cé

Mr. Justice Douglas
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Supreme Gourt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

October 16, 1973

72-1570 - Donnelly v. DeChristoforo

Dear Bill,

I would have denied certiorari in this
case. Now that the petition has been granted,

however, I join the Per Curiam you have circulated.

Sincerely yours,

e

Mr. Justice Rehnquist

Copies to the Conference
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Supreme Gourt of the Ynited States
Waslington, . §. 20543

\

CHAMBERS OF
JUSTICE POTTER STEWART

February 25, 1974

MEMORANDUM TO THE CONFERENCE

Re: No. 72-1570, Donnelly v. DeChristoforo

Although I believe strongly that the writ in this case
should be dismissed as improvidently granted, I shall, unless
an appropriate majority agree with me in this view, feel obli-
gated to consider the case on the merits. See John Harlan's
concurring opinion in Ferguson v. Moore-McCormack Lines,
352 U.S. 521, at 559, in which he was joined in all relevant
respects by Warren, C. J., and Black, Douglas, Clark, Burton,
and Brennan, JJ.

e

-

P.S.
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‘1st DRAFT
SUPREME COURT OF THE UNITED STATES

Circulated: APR 2 9 1974

No. 72-1570 ,
Recirculated:

Robert H. Donnelly, On Writ of Certiorari to
Petitioner, . the United States Court
v, of Appeals for the Flrst ,
Benjamin A, DeChristoforo.) Circuit., ‘

[May —, 1974]

MR JUSTICE STEWART, concurrmg

I agree with my Brother DoucLas that, when no new
principle of law is presented, we should generally leave
undisturbed the decision of a court of appeals upon the
particular facts of any case that habeas corpus relief
should be granted—-or denied. For this reason I think
it was a mistake to grant a writ of certiorari in this case,
and I would now dismiss the writ as improvidently
granted.

We are bound here, however by the “rule of four.”
That rule ordains that the votes of four Justices are
enough to grant certiorari and bring a case before the
Court for decision on the merits. If as many as four
Justices remain so minded after oral argument, due
adherence to that rule requires me to address the merits
of a case, however strongty I may feel that it does not
.belong in this Court. See Ferguson v. Moore-McCor-

- mack Lines, 352 U. S 521, 559 (separate opmlon of
Harlan, J.). ‘
Upon thig premxse I Jom the Court s opinion,




lo: The Chief Just:ce s
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Hr. Justice Marshall
Mr. Justice Blackmun
o Mr. Justice Powell
ond DRAFT Mr. Justice Rehnquist ;
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- _— Recirculated: MAY & ]974
Robert H. Donnelly,  On Writ of Certiorari to ]
Petitioner, the United States Court

: v, of Appeals for the First
Benjamin A. DeChristoforo.] Circuit.

- No. 72-1570

' [Ma.y —, 1074]

MR JUSTICE STEWART, vuth whom MR, JUSTICE WHITE '
joins, concurring. '

I agree with my Brother DOUGLAS that, when no new
principle of law is presented, we should generally leave
undisturbed the decision of a court of appeals that upon '
the particular facts of any case habeas corpus relief
should be granted—or denied. For this reason I think
it was a mistake to grant a writ of certiorari in this case,
and I would now dismiss the writ as improvidently
granted.

We are- bound here, however, by the “rule of four
That rule ordains that the votes of four Justices are
enough to grant certiorari and bring a case before the
Court for decision on the merits. If as many as four

. Justices: remain so minded after oral argument, due
adherence to that rule requires me to address the merits
of a case, however strongly I may feel that it does not
belong in this Court. See Ferguson v. Mooie-McCor-

~ mack I/mes, 352 U. S 521, 559 (separate opinion of
o Y-Ha.rla.n o)
' Upon thls prem1se I join the Court’s opmxon.
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Washington, B. €. 20543

. CHAMBERS OF
JUSTICE BYRON R.WHITE

May 4, 1974

Re: No. 72-1570 - annelly v. DeChristoforo

Dear Potter' R
Please add my name to your concurring
opinlon in this case. -u~.A,5gﬂ '

Slncerely,

F—

Mr. Justice Stewart

Copies to Conference
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_ .Suprzme Gonrt of tye Vnited States
Washington, D. . 2543

CHAMBERS OF . ) ’ . .
JUSTICE THURGOOD MARSHALL ' 7 March 15, 1974

i

Re: No. 72-1570, Donnelly v. DeChristoforo

Dear Potter:

. L agree to your suggestion that the writ be
dismissed as improvidently granted.
S ' Sincerely,
1

T

,a
t

. 1‘7’,_ oY L
CT.M.

Mr. Justice Stewart

cc: The Cdnf‘erence |
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Snpreme Qinmtnfthz‘kn&ehﬁitatea | o
Washington, B. §. 205%3

. . ' GHAMBERS OF .- , D - o oo . S - , .
JUSTICE THURGOOD MARSHALL ’ - . s May 7’ 1974 - . o

. .‘ | Re: No. 72-1570 -- anneliy‘ v. DeChristoforo

Please johi me in Part II of your op

‘Mr. Justice Douglas *”

The thfex;enée" '
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Supreme Qourt of the Hnited Stuten
Washington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

October 12, 1973

Re: No. 72-1570 - Donnelly v. DeChristoforo

Dear Bill:

If you could make one small change, I could go along
with your approach as outlined in your memorandum circu-
lated on October 11. The change I suggest is in the third line
of page 7, so that that sentence reads, 'In Miller the Court
dealt with what was then regarded as a repeatedand. . . . "
I suggest this only because of what I understand are post-
Miller factual developments with respect to that case.

Sincerely,

oy

Mr. Justice Rehnquist
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Supreme Qourt of the Ynited States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

October 16, 1973

Dear Bill:

Re: No, 72-1570 - Donnelly v. DeChristoforo

I am able to go along with the treatment of this case
as suggested in your recirculation of October 16,

Sincerely,

S e ¢35,

Mr., Justice Rehnquist

Copies to the Conference
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, Stqn'm Q}mxﬂ of t&z Hnited Dintes
© Bustington, B. §. 2043

CHAMBERS OF
L JUSTICE HARRY A, BLACKMUN

April 25, 1974

Dear Bill:

Re: No. 72-1570 - Donnelly v.. D‘ecm’&-‘i’:stéf'o'fg T

Please join me. - -

Sincerely, ‘ E

(7
~

Mr. Justice Rehnquist

Copies to the Conference

SSTAONOD A0 AUVIAIT ‘NOISIAIA LATIDSANVIN THI A0 SNOLLDATTIOD THE INOMN T (1 ey s




October 12, 1973

No, 72-1570 Ddinelly v. DeChristoforo

Dear Bill:

Your excellent memoranduin has persuaded me to join in
a grant and summary reversal.

1 am not sure that T would vote to grant and hear argument,
although 1 agree that the case was wrongly decided by CAl,

Sincerely,

Mr, Justice Rehnquist

ip/ss
cc: The Conference




Supreme Qourt of the Bnited Stutes
Waslington, B. §. 20543

CHAMBERS OF -
' ,_OUSTICE LEWIS F. POWELL,JR.

April 26, 1974

.No. 72~-1570 Débhristoforo v, Donnélly
Dear Bill:
| Please join me.

Sincerely,

5> Mr; Justice‘Rethuist
CC: The;Conference

'LFP/gg
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

ROBERT H. DONNELLY v». BENJAMIN A.
DeCHRISTOFORO

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE FIRST CIRCUIT

No. 72-1570. Decided October —, 1973

Memorandum of Mr. Justice REHNQUIST.

Respondent was tried before a jury in Massachusetts.
Superior Court and convicted of first-degree murder.!
The jury recommended that the death penalty not be
imposed, and petitioner was sentenced to life imprison-
ment. Respondent appealed -to the Supreme Judicial
Court of Massachusetts contending, inter alia, that cer-
tain of the prosecutor’s remarks during closing argument
deprived him of his constitutional right to a fair trial.
The Supreme Judicial Court of Massachusetts affirmed
the conviction with two judges dissenting. That court
acknowledged that the prosecutor had made improper
remarks, but determined that they were not so prejudicial
as to offend due process.

Respondent then sought habeas corpus relief in United
States District Court for the ‘District of Massachusetts.
That court denied relief, stating: “. . . the prosecutor’s
arguments were not so prejudicial as to deprive the peti-
tioner of his constitutional right to a fair trial.” The
Court of Appeals reversed by a divided vote. The
majority held that the prosecutor’s remarks deliberately

cessfully sought to plead to a lesser charge and that this
_:_WW

* Respondent and his codefendants were also indicted for illegal
possession of firearms, and respondent received a four- to five-year
sentence on that charge. Since that offense is not relevant to the
isstie raised before this Court, it will not reeccive further mention.

Sec 3
NLsnse pher
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- The Chief Justice
< .r. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart

Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blackmun

_ Mr. Justicse Powsll

3rd DRAFT

: Behnquist, J.

SUPREME COURT OF THE UNITED STATE@!

Circulated:

ROBERT H. DONNELLY v. BENJAMIN A, - . .. ;5 /- 73

DeCHRISTOFORO T e

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE FIRST CIRCUIT

No. 72-1570. Decided October —, 1973

Memorandum of Mg. JusTicE REHNQUIST.

Respondent was tried before a jury in Massachusetts
Superior Court and convicted of first-degree murder.!
The jury recommended that the death penalty not be
imposed, and petitioner was sentenced to life imprison-
ment. Respondent appealed to the Supreme Judicial
Court of Massachusetts contending, inter alia, that cer-
tain of the prosecutor’s remarks during closing argument
deprived him of his constitutional right to a fair trial.
The Supreme Judicial Court of Massachusetts affirmed
the conviction with two judges dissenting. That court
acknowledged that the prosecutor had made improper
remarks, but determined that they were not so prejudicial
as to offend due process.

Respondent then sought habeas corpus relief in United
States District Court for the District of Massachusetts.
That court denied relief, stating: . . . the prosecutor’s
arguments were not so prejudicial as to deprive the peti-
tioner of his constitutional right to a fair trial.” The
Court of Appeals reversed by a divided vote. The
majority held that the prosecutor’s remarks deliberately
conveyed the false impression that respondent had unsuc-
cessfully sought to plead to a lesser charge and that this

i Respondent and his codefendants were also indicted for illegal
possession of firearms, and respondent received a four- to five-year
sentence on that charge. Since that offense is not relevant to the
issue raised before this Court, it will not receive further mention.

SSTUINOD J0 XYVEAIT ‘NOISIATA LATHISANVH FHL 40 SNOILOATIOD THI WO¥d QAINAOHITH




To:

4th DRAFT From: Rehnquist, J,

SUPREME COURT OF THE UNITED STADESv1ated:

ROBERT H. DONNELLY v. BENJAMIN Afecirculated: jy-(3-7 |

DeCHRISTOFORO

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES.
COURT OF APPEALS FOR THE FIRST CIRCUIT

No. 72-1570. Decided October —, 1973

Memorandum of Mg. Justice REENQUIST, with whom
MR. JusTICE STEWART, MR. JUSTICE BLACKMUN, and ME.
JusTicE PowELL join.

Respondent was tried before a jury in Massachusetts
Superior Court and convicted of first-degree murder.*
The jury recommended that the death penalty not be
imposed, and petitioner was sentenced to life imprison-
ment. Respondent appealed to the Supreme Judicial
Court of Massachusetts contending, inter alia, that cer-

tain of the prosecutor’s remarks during closing argument.

deprived him of his constitutional right to a fair trial.
The Supreme Judicial Court of Massachusetts affirmed
the conviction with two judges dissenting. That court
acknowledged that the prosecutor had made improper
remarks, but determined that they were not so prejudicial
as to offend due process.

Respondent then sought habeas corpus relief in United
States District Court for the Distriet of Massachusetts.
That court denied relief, stating: “. . . the prosecutor’s.
arguments were not so prejudicial as to deprive the peti-
tioner of his constitutional right to a fair trial.”” The
Court of Appeals reversed by a divided vote. The

majority held that the prosecutor’s remarks deliberately

conveyed the false impression that respondent had unsue-

cessfully sought to plead to a lesser charge and that this.

1 Respondent and his codefendants were also indicted for illegal
possession of firearms, and respondent received a four- to five-year

sentence on that charge. Since that offense is not relevant to the-

issue raised before this Court, it will not receive further mention.
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The Chief Justice
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Justice White |
Justice Marsha;é
Justice Blackm g
Justice Powel] |
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ond DRAFT From:

SUPREME COURT OF THE UNITED STAT Ry 12ved: o | 12 lrq

Recirculated:

No. 72-1570

Robert H. Donnelly, On Writ of Certiorari to the
Petitioner, United States Court of
V. | Appeals for the First

Benjamin A. DeChristoforo./ Circuit.

[April —, 1974]

ME. JUSTICE REHNQUIST dehvered the opinion of t;he
Court.

Respondent was tried before a jury in Massachusetts
Superior Court and convicted of first-degree murder.!
The jury recommended that the death penalty not be
imposed, and respondent was sentenced to life imprison-
ment. He appealed to the Supreme Judicial Court
of Massachusetts contending, inter alia, that cer-
. tain of the prosecutor’s remarks during closing argument
deprived him of his constitutional right to a fair trial.
The Supreme Judicial Court affirmed.? That court
acknowledged that the prosecutor had made improper
remarks, but determined that they were not so prej udxclal
as to offend due process.

Respondent then sought habeas corpus relief in United
States District Court for the District of Massachusetts.
The District Court denied relief, stating: . . . the prose-
~ cutor’s arguments were not so prejudicial as to deprive

1Respondenf and his codefendants were also indicted for illegal

possession of firearms, and respondent received a four-'to five-year

-sentence on that charge. The conviction is in no way related to
the issues before the Court in this case.
21971 Mass. Adv. Sh, 1707, 277 N. E. 2d 100 (1971),

.

Mr.

Rehnquist, J.

Brennan-
stice Stewart
istice White

- Justice Marshall
- Justice Blackmun
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 SUPREME COURT OF THE UNITED STATES

" 21971 Mass. Adv. Sh. 1707, 277 N. E. 2d 100 (1971)

To:
~N

3rd DRAFT ]
reoi

3
or

NO. 72-1570 Reot
Robert H. Donnelly, On Writ of Certiorari to the
Petitioner, United States Court of
v .Appeals for the First

Benjamin A. DeChristoforo./ Circuit.
| [April —, 1974]

Mg. JusTice REENQUIST delivered the opinion of the
Court.

Respondent was tried before a jury in Massachusetts
Superior Court and convicted of first-degree murder.!
The jury recommended that the death penalty not be
imposed, and respondent was sentenced to life imprison-
ment. He appealed to the Supreme Judicial Court
of Massachusetts contending, inter alia, that cer-
tain of the prosecutor’s remarks during closing argument
deprived him of his constitutional right to a fair trial.
The Supreme Judicial Court affirmed.” That court
acknowledged that the prosecutor had made improper
remarks, but determined that they were not so prejudicial

‘as to require reversal.

Respondent then sought habeas corpus relief in Umted
States District Court for the District of Massachusetts.
The District Court denied relief, stating: “. . . the prose-
Cutor’s a.rguments were not so prejudicial as to deprive

1Respondent and his codefendants were also indicted for illegal
possession of firearms, and respondent received a four- to five-year
sentence on that charge. The conviction is m no way related to
the issues before the Court in this case.

1
2

The Chief Justice

Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart .
Mr. Justice White

Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell

Rehnquist, J.
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To: The Chief Justice -

Mr. Justice Douglas’

- © ™\VMr. Justice Rrennan
Mr. Justice Stewart

“O
v

in thc:gtelunlnary t of the United States Reports. Readers are re-
uested to notify the Reporter of Decisions, Supreme Court of the
nited States, Washington, D.C. 20543, of ag% typo hical or other _
ormal errors, in order that corrections may
Hminary print goes to press.

Vo< sde

No. 72-1570

Robert H. Donnelly, On Writ of Certiorari to the
Petitioner, United States Court of
V. Appeals for the First

Benjamin A. DeChristoforo./ Circuit.

[May 13, 1974]

Mgr. JusTicE REENQUIST delivered the opinion of the
Court.

Respondent was tried before a jury in Massachusetts
Superior Court and convicted of first-degree murder.!
The jury recommended that the death penalty not be
imposed, and respondent was sentenced to life imprison-
ment. He appealed to the Supreme Judicial Court
of Massachusetts contending, inter alia, that cer-
tain of the prosecutor’s remarks during closing argument
deprived him of his constitutional right to a fair trial.
The Supreme Judicial Court affirmed.? That court
acknowledged that the prosecutor had made improper
remarks, but determined that they were not so prejudicial
as to require reversal. '

Respondent then sought habeas corpus relief in United
States District Court for the District of Massachusetts.
The District Court denied relief, stating: “. . . the prose-
cutor’s arguments were not so prejudicial as to deprive

1 Respondent and his codefendants were also indicted for illegal
possession of firearms, and respondent received a four- to five-year
sentence on that charge. The conviction is in no way related to
the issues before the Court, in this case.

21971 Mass. Adv. Sh. 1707, 277 N. E. 2d 100 (1971),

e made before the pre- -~~~ . Tavoguizgt, J.

@\ Mr., Justics White
' : Mr. Justice karshall,

, Mr. Justice Blackmuni
NOTICE : This opinfon fs subfect to formal revision before ubifcation - Mr. Justice Powell i
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JUSTICE WILLIAM H. REHNQUIST

May 29, 1974

MEMORANDUM TO THE CONFERENCE L ME

Re: Davis v. Craven, No. 73-5569 ' \\\
N

N

This case was held for Donnelly v. DeChristoforo, No. 72-
1570. At issue is an instruction given in a California state

court trial which stated:

LR

"It is the opinion of this Court, based on the evidence
that we have heard in this case, that the guilt of the
Defendant in this case has been proved beyond reasonable
doubt as to each of the counts in the Indictment. I
would caution you that it is your right and your duty to
exercise the same independence of judgment in weighing
the Judge's comments on the evidence as you are entitled
to exercise in weighing the testimony of the witnesses
and the arguments of counsel.

"You will keep in mind that you are the exclusive judges
of the credibility of the witnesses and of all questions
of facts submitted to you. Such authority as the trial
Judge has to express his personal thoughts on any of
these matters is confined to the sole purpose of aiding
you in arriving at a verdict and may not be used and is
not used in this case to impose his will upon you to
compel a verdict."

The jury then retired and found petr guilty.

The California Court of Appeals followed a previous state
decision, People v. Brock, 66 cal. 2d 645, disapproving that
A instruction, but then determined that the error was harmless.
The United States District Court (N.D. Cal, J. Zirpoli) on
habeas disagreed. That court noted that at the time of trial
petitioner had no federal constitutional right to a jury trial
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but said that such judicial comment was "prima Ffacle an un-
constitutional deprivation of the due process right of
fundamental fairness." The court found that this type of com-
ment warranted reversal in all but the "exceptional case,"
where the facts establishing guilt were undisputed. Petitioner
application therefore was granted.

The Court of Appeals for the Ninth Circuit sat en banc and
reversed. That court found that the decisions cited by the
United States District Court (United States v. Murdock, 290
U.S. 389; Braley v. Gladden, 403 F.2d 858 (CA 9); Parker v.
Gladden, 385 U.S. 366) did not collectively establish that this
type of instruction violated due process. (Murdock struck down

a similar instruction in a federal trial.) The Court of Appeal-

for the Ninth Circuit then declined to take that step in this
case., Since the instruction was not viewed as constitutional

error, there was no reason to reach the harmless error question.

Donnelly has little bearing on this case, except as it may
suggest that violations of due process are not to be lightly
inferred from isolated incidents in the course of a trial.
Donnelly involved a remark in the prosecutor'ss closing argument
which may have suggested that the respondent had unsuccessfully
tried to plead guilty, while this case involves a particular
instydction given by a state court judge on the issue of guilt
or innocence. This case is probably more similar to Cupp v.
Naughten, decided earlier this term, and involving an instruc-
tion claimed to violate the Winship burden of proof, than it ie

to Donnelly. But neither case is dispositive.

The instruction complained of here has been disapproved by
the California courts, and it is reasonable to expect that its
use will now cease. Any decision by this Court, therefore,
would probably have limited applicability. I will vote to deny.

Sincerely, ///

AN

™

P

r S - T . T S S ..-A..n\n ool e



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28

