


Suprere Jonrt of the Hnited Stutes
Washingten, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE February 14’ 1974

Re: 72-1557 - Speight v. Slaton

Dear Bill:

I was glad to read, on returning from my trip,
that the Supreme Court of Georgia had done the
obviously correct thing with this sweeping
statute. This was what I thought the Georgia
court would do if we gave them the opportunity.

I am therefore glad to join in a remand for re-
consideration by the District Court in light of
Sanders v. Georgia.

(3

Mr. Justice Douglas

Copies to the Conference
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Supreme Qourt of the Huited States \/
Washinglon, B. . 205%3

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS January 18, 1974

Dear Chief:
In last Friday's Conference you left the assignment

of No. 72-1557, Speight v. Slaton to me., I have decided to

keep it for myself.

Lo, (V)

William O. glas

The Chief Justice

cc: The Conference



To : The fu- -

U ,
| 3rd DRAFT “

' SUPREME COURT OF THE UNITED STATES .

| No. 72-1557 ' / ”77'%____

Alvis G. Speight, T/A Harem
Book Store, et al,,
Appellants,

v.

Lewis R. Slaton, Ete., et al.

n Appeal from the
United States District -
Court for the Northern
District of Georgia.

[January —, 1974]

Me. JusTicE Dotvcras delivered the opinion of the
Court,

Georgia has a statute punishing the selling, giving,
advertising, publishing, exhibiting and otherwise dis-
seminating to any person “obscene material,” knowing
the obscene nature of it." The Act makes the use of

126-2101 Ga. Code Ann. provides:

“(a) A person commits the offense of distributing obscene ma-
terials when he sells, lends, rents, leases, gives, advertises, publishes,
exhibits or otherwise diszeminates to any person anyv obscene material
of any description, knowing the obscene nature thercof, or who
offers to do s0, or who possesses such material with the intent to
do =0: Provided, that the word “knowing” as used herein <hall be
deemed to be either actual or constructive knowledge of the obscene
contents of the subject-matter; and a person has construetive
knowledge of the obscene contents if he has knowledge of facts whieh
would put a reasonable and prudent man on notice as to the suspect
nature of the material.

“{b) Materal 1s obscene 1if considered as a whole, applying com-
munity standards, its predominant appeal is to prurient interest,
that 1y, a shameful or morbid interest in nudity. sex or excretion,
and utterly without redeeming social value and if, in addition, it
goes substantially bevond customary limits of candor in describing
or representing such matters. Undeveloped photograph=, malds,
printing plates and the like shall be deemed obscene norwithstanding
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To : Tho

4th DRAFT
SUPREME COURT OF THE UNITED STATES

Alvis G. Speight, T/A Harem
Book Store, et al..
Appellants,

t,

Lewis R. Slaton, Etc., et al.

United States District
Court for the Northern
District of Georgia.

[January — 1974/

MRr. Justice Doveras delivered the opinion of the
Court,

Georgia has a statute pumshing the selling. giving,
advertising. publishing, exhibiting and otherwise dis-
seminating to any person “obscene material,” knowing
the obscene nature of 1t.,) The Act makes the use of

126-2101 Ga. Code Ann. provides:

“(a) A person comnuts the offense of distributing ohscene ma-
tertals when he sells, lends. rents, leases, gives, advertizes, publishes
exhibits or otherwise disseminates to any person any obscene material
of any deseription, knowing the obscene nature thereof. or who
offers to do so, or who possesses such material with the mrent to
do s0: Provided, that the word “knowmg” as used herein shall be
deemed to be erther actual or constructive knowledge of the obscene
contents of the subject-matter; and a person has constructive
knowledge of the obscene contents 1if he has knowledge of tacts which
would pur a reasonable and prudent man on notice as to the suspect
nature of the material.

“(b) Matenal is obscene if cousidered as a whole, applving com-
munity standards, its predominant appeal 18 to prurient mterest,
that is, a shameful or morbid mterest 1n nudity. sex or exeretion,
and utterly without redeeming social valne and if, m addition, it
goes substantially beyond customary limits of candor i desertbing
or representing such martters. Undeveloped photographs, molds,
printing plates and the like shall be deemed obscene notwithstanding

On Appeal from the .
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Supreme Gonr! of the Ynited States
Wauslington, D. . 20543

CHAMBERS OF

JUSTICE WILLIAM O, DOUGLAS February 5, 1974

MEMORANDUM TO THE CONFERENCE

Re: No. 72-1557, Speight v. Slaton

Each of us has received I assume the opinion of the

Supreme Court of Georgia in Sanders v. Georgia. Accordingly

I have undertaken a revision of the opinion in the case and will
~ ¢irculate it in the next day or so. This Sanders opinion seemingly
undercuts most of the problems we faced and reduces our problem

to much smaller dimensions.

cc: The Conference

g
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To : The Chief Justice

Mr. Justice Brennar
Mr. Justice Steva_r:
Mr. Justics Whits
Mr. Justice Marshaly -
Mr. Justica B3 .
Mr. Justice Powell

o i DRAFT Mr. Justice Renn nquist
§uglas; J.

SUPREME COURT OF THE UNITED STATE

o - Circulate: - é

‘ ~2_ 55 '

No. 72-1557 Recirculated:

Alvis G. Speight, T/A Harem
Book Store, et al.,
Appellants,

v.

Lewis R. Slaton, Etc., et al.
[February —, 1974]

On Appeal from the
United States District
Court for the Northern
District of Georgia.

Memorandum from Mg. JusTicE DoUGLAS.

This is an appeal from a decision of a three<judge
district court declining to intervene in a pending state
civil proceeding and holding that such intervention was
barred by our decision in Younger v. Harris, 401 U. 8. 37.
The state proceeding. brought agiinst appellants by the
Solicitor General of Fulton County, Georgia, sought an
injunction against the operation of appellant’s bookstore,
and confiscation and destruction of all merchandise on
the store’s premises, on the grounds that the store was
being used for the “advertising, storage, sale and exhibi-
tion for sale of materials obscene within the meaning of
Section 26-2101 of the Criminal Code of Georgia.” The
basis for the State’s action was § 26-2103 of the Code
under which the use of any premises for the violation
of §26-2101 constitutes a “public nuisance,” thereby
triggering the application of state statutory provisions
for the abatement of public nuisances, Tit. 72-2 of the

Code of Georgia. We noted probable jurisdiction to de-

cide whether under these circumstances federal interven-
tion in the pending state proceedings was barred by our
holding in Younger v. Harris, supra.

Since aral argument of this case the Georgia Supreme

Court has struck down the application of §26-2103 in

s e,
—r—— —
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To H The Cita D Tyral . e
Iv{.f.‘ \ (T-\—: . e ERASY .
e, o ,
3rd DRAFT b

SUPREME VOURT OF THE UNITED STATES® - - -

e el g

No. 72-1357

Alvis G. Speight, T/A Harem
Book Store, et al.,
Appellants,

v,

Lewis R. Slaton, Etc., et al.

On Apl;éal ““from~ the ~
United» States District ~
Court for the Northern... . CQ'_:
District of Georgia.

[February —, 1974]

Memorandum from Mg. JusTicE DouGLAS.

This is an appeal from a decision of a three-judge
district court (356 F. Supp. 1101) declining to intervene
in a pending state civil proceeding and holding that such
intervention was barred by our decision in Younger. v.
Harris, 401 U. S. 37. The state proceeding, brought
against appellants by the Solicitor General of Fulton
County, Georgia, sought an injunction against the opera-
tion of appellant’'s bookstore, and confiscation and
destruction of all merchandise on the store's premises,
on the grounds that the store was being used for the
“advertising. storage., sale and exhibition for sale of
materials obscene within the meaning of Section 26-2101
of the Criminal Code of Georgia.” The basis for the
State’s action was § 26-2103 of the Code under which
the use of any premises for the violation of §26-2101
constitutes a ‘“public nuisance,” thereby triggering the
application of state statutory provisions for the abate-
ment of public nuisances, Tit. 72-2 of the Code of
Georgia. The case is here on appeal. 28 U. 5. (.
§§ 1283, 2101 (b). We noted probable jurisdiction to
decide whether under these circumstances federal inter-
vention in the pending state proceedings was barred by
our holding in Younger v. Harris, supra.
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Supreme onrt of the United States
Washington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM O, DOUGLAS February 9, 1974

Dear Bill:
The cases held for Speight v,

Slaton, No., 72-1357 are:
1) 73-296 HUFFMAN v. PURSUE, LID.
2) T2-1437 LYNCH v. SNEPP
3) 73-5457 DUKE v. TEXAS
Of these the first is closest in

points of law,

| LA

Williem O, Douglas

Mr, Justice Brennan
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4th DRAFYV

o'c e - -

SUPREME COURT OF THE UNITED STATES =

No. 72-1557

Alvis G. Speight, T "A Harem

Book Store. et al. On  Appeal Edpdmscthe -
Appellants. United States Distriet
Pl v ' Court for the Northern

N District of Georgia.
Lewis R. Slaton, Etc., et al. &

[February —, 1974]

Memorandum from MR. JusTicE DouteLas.

This is an appeal from a decision of a three-judge
district court (356 F. Supp. 1101) declining to intervene
in a pending state civil proceeding and holding that such
intervention was barred by our decision in Younger. v.
Harris, 401 U. S. 37.  The state proceeding, brought
against appellants by the Solicitor General of Fulton
County, Georgia. sought an injunction against the opera-
tion of appellant’s bhookstore, and confiscation and
destruction of all merchandise on the store’s premises,
on the grounds that the store was being used for the
“advertising, storage, sale and exhibition for sale of
materials obscene within the meaning of Section 26-2101
of the Criminal Code of Georgia.” The basis for the
State's action was § 26-2103 of the Code under which
the use of any premises for the violation of §26-2101
constitutes a ‘‘public nuisance.” thereby triggering the
application of state statutory provisions for the abate-
ment of public nuisances, Tit. 72-2 of the Code of
Georgia. The case is here on appeal. 28 U. S. C.
$¥ 1283, 2101 (b).  We noted probable jurisdiction to
decide whether under these circumstances federal inter-
vention in the pending state proceedings was barred by
our holding in Younger v. Harris, supra.
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Supreme Qourt of the United States
Waslington, D. . 20543

CHAMBERS OF
JUSTICE WILLIAM O/'DOUGLAS

February 11, 197k
MEMO TO THE CONFERENCE:

We ha.wfe held the following cases for

T2-1557, Speight v, Slaton; and it occured

to me we might want to put them on the

Conference List for Feb. 22:
1. 73-296 Huffman v. Pursue, Ltd.

2, 72-1437 Lynch v. Snepp

3. T3-5457 Duke v. Texas

WW

The Conference
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February 21, 197h

Dear Chief:
The following cases have been held for Speight, 72-1557:

72-1437, Lynch v. Snepp
73-296, Huffren v. Pursue, Ltd.

73-5457, Duke v. Texas

As we discussed in conference there iz a possibility,
of course, that the losing party 1ln Speight may seek to bring the
case here by certiorari, and that the time for £iling would end
sometime in April.

It seemed to me that menswhile we might want to take
a look at these cases being held for Speight to see if any of the
Brethwen would like to bring them up. Each of them, as I under-
stand it, imvolves problems quite differend from Speight, the
closest probably bifgg 73-296, Huffran v. Pursue, Ltd., It seemed

to me therefore that we might add these three cases to the March
13t Conference List, I am sending a copy of this note to Mkke Rodalk,
who will, of course, await word from you.

WILLITAM O. DOUGLAS
The Chief Justice

¢ce: The Clexrk
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REPR > -
ODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LiBRARY OF CONGRESS

o B .
Supreme Qonrf of the Ynited States j@/
. Dashingtow, B. €. 205%3 W}

CHAMBERS OF %

SE WILLIAM O. DOUGLAS
v
MO TO TID COTTEnINCD
> 3w Iymech v, Snemn. T2-1h37
. .
Huflman v, Puerue, 73-290
Duke v. Texas, T3-5457
n in Speight i

These three ceses were held pending ocur decisio :
et e

v, Slaton, 72-1557. In addition MII{ v, Baxiey, 73-1119, on page one

of this Cornference 1ist present issues that were first before

us in Speirht.

I have concluded that we should note probable jurisdiction

RY
En v, Juarsue,

in NI v. Rexley, 73-1119, and in 73-2G5, Euffman

Huffmen v, Pursue, T73-265, involves an Chio rulsance abaterent

scheme similer to the one considered in Spveipghit, The appellants, the

prosecuting attorney and sherriff of Allen County, Chio, won an in-

junction in stete court closing appellee's movie theatre for ore year
on the basis of a state court finding that a film exhibvited at that

theatre was obscene, Subsequently appellees brought this federal actlion

-

statutes unconstitutional o

-
S

and a thrce judge district court found the

enjoined enforcement of the state court deeree.

-
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Tn Lynch v, Sners, 7e-1h37, The respontents obtealined
iXe Wt fond afher hearing, berring 2CCess to the

state court injunction, coroan

in the crea without prior expliclt

MANUSCRIPT DIVISION, LIBRARY OF CONGRESS

31 junior end senior hirh schools wrea
= puthorization from school anthorities., The order eprlied to all out the

schiool Tersornnel. gl

izers who sought to esteblich a chepter at

.;
[l

1s covered by the order.

federal action seeking sratory and injunctive relief,
alia, that the

The petitioners contenied that the order

all 31 schools on +the wing of 4l T
only one school,

The district court enjoined the state court orcer

REPRODUCED FROM THE COLLECTIONS OF THI

ond CA I reoverse that the stoile order was "poccinly
overbroad, the CA belda thzt o dist "eannot enjoin stzte
court proceclires whless Le finds that the state proceeding cannot climinate
the threat to plaintiff's rightz," In the Cat sew reversal was required
8t the state court order could not

hecausce there had bheen noO showing !
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RE:'No;'72-1557'-Spegght“v; S1at6h,»

"~,-near 5111:

If you get a COurt for this, as

I hope you will, I will write nothing.-

If, however, that should not be the -
happy event, I may want separately to

write that without regard to the prior .

- restraint considerations, it is my -
view that the pendency of the, civil

- action should never be :a bar to federai,‘ ¢}-i‘

‘intervention for the reasons stated at
-page 7 Of your opinion.~ff

sincerely, |

wﬂb

Mr. Justice Douglas . - .
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Supreme Court of the Hnited Stutes
Washington, B. €. 205043

CHAMBERS OF s
JUSTICE WM. J. BRENNAN, JR. January 25' 1974

RE: No. 72-1557 Speight v. Slaton

Dear Bill:
I agree.

Sincerely,

A

| /

Mr. Justice Douglas

cc: The Conference
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Supreme Gonrt of the Ynited States
Waslington, D. €. 20513

CHAMBERS OF
JUSTICE WM, J. BRENNAN, JR.

February 1, 1974

RE: No. 72-1557 Speight v. Slaton

Dear Bill:

I agree with your revised opinion.

Sincerely,
Mr. Justice Douglas

cc: The Conference
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Swupreme Court of the Hnited States
Washington, B. . 20543

- CHAMBERS OF
JUSTICE POTTER STEWART

January 28, 1974

Re: No.72-1557, Speight v. Slaton

Dear Bill,

I shall probably write a short concurring opinion
in this case.

Sincerely yours,
e,
|

Mr. Justice Douglas

Copies to the Conference
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1st DRAFT
¥r .
SUPREME COURT OF THE UNITED STATES .. ...:

TLOW*

No. 72-1557

Alvis G Speight, T/A Harem
Book Store, et al..
Appellants,

v.

Lewis R. Slaton, Etc., et al.

On Appeal from
United States District
Court for the Northern
District of Georgia.

[February —, 1974]

MR. JusTICE STEWART, concurring in the result.

In Younger v. Harris, 401 U. 8. 37, this Court
reaffirmed a longstanding and “fundamental policy
against federal interference with state criminal prosecu-
tions.” Id., at 46. We thereby recognized the basic
principle that a court of equity should not act when the
party seeking relief has “an adequate remedy at law and
will not suffer irreparable injury if denied equitable
relief.” Id., at 43—44. Moreover, we stressed the fact
that principles of “Our Federalism''—the “sensitivity to
the legitimate interests of both State and National Gov=
ernments '—cautioned against federal intervention in
pending state proceedings “‘except under special circum-
stances.” Id., at 44-45.

In my view, the considerations of equity, comity, and
federalism that underlay Younger are also applicable to
the case at hand, where the State is the real party in
interest to a civil suit whose basic objective is the enforce-
ment of a criminal law. To be sure, the absence of the
possibility of federal habeas corpus review of a state civil
judgment serves to distinguish cases such as this from
the criminal prosecution sought to be enjoined in
Younger. But, while this distinction might be a factor
in determining whether a plaintiff has established the
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No. 72-1557 U
Alvis G. Speight, T/A Harem sl
Book Store, et al.,
Appellants,
v,
Lewis R. Slaton, Etc., et al.

On Appeal fr8EC - the
United States District
Court for the Northern
District of Georgia. -

[February —, 1974])

MR. JUSTICE STEWART, with whom MR. JusTicE WHITE,
Mgr. JusTIicE BLAckMUN, and MR. JusTicE POWELL join,
conecurring in the result.

In Younger v. Harris, 401 TU. S. 37, this Court
reaffirmed a longstanding and “fundamental policy
against federal interference with state criminal prosecu-
tions.” [Id., at 46. We thereby recognized the basic
principle that a court of equity should not act when the
party seeking relief has “an adequate remedy at law and
will not suffer irreparable injury if denied equitable
relief.” [d., at 43-44. Moreover, we stressed the fact
that principles of “Our Federalism”—the “sensitivity to
the legitimate interests of both State and National Gov-
ernments '—cautioned against federal intervention In
pending state proceedings “‘except under special circum-
stances.” Id., at 44—45.

In my view, the considerations of equity. comity. and
federalism that underlay Younger are also applicable to
the case at hand, where the State is the real party in
interest to a civil suit whose basic objective is the enforce-
ment of a eriminal law. To be sure, the absence of the
possibility of federal habeas corpus review of a state civil
judgment serves to distinguish cases such as this from
the criminal prosecution sought to be enjoined in
Younger. But, while this distinction might be a factor
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Supreme Corrt of te Ynited States
#ushingten, 2. €. 20513

CHAMBERS OF
‘JUSTICE POTTER STEWART

February 5, 1974

MEMORANDUM TO THE CONFERENCE

Re: No. 72-1557, Speight v. Slaton

In light of the Georgia Supreme Court's opinion in
Sanders v. Georgia, copies of which we have all received
today, it strikes me that this case is functionally if not tech-
nically moot. Accordingly, I would suggest that at our next
Conference we consider whether we should:

(1) Dismiss the appeal as moot;
(2) Vacate the District Court's judgment and remand

the case to that Court to consider the question of mootness;
(3) Ask the parties to brief the question of what

effect the Sanders decision has on this case;
(4) Take some other action akin to the above.

,/’) -

v .
L

P.S.
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Supreme Gourt of the Ynited States
Waslington, B. @ 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

February 7, 1974

No. 72-1557 - Speight v. Slaton -

Dear Bill,

I agree with the memorandum you
have circulated today, and if it is converted
to a Per Curiam I shall gladly join it.

Sincerely yours,
IR
|'/
Mr. Justice Douglas '

Copies to the Conference
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Supreme Qonrt of the Hnited Stutes
Washington, B. (. 20543

CHAMBERS OF
TICE BYRON R.WHITE

January 17, 1974

Re: No. 72-1557 - Speight v. Slatom

Dear Bill:

' I don't think I am wholly settled in this
case but as far as I can tell I would require the
District Courts to apply Y er in a good many more
situations than you wou e there is a civil case

ending in the state courts at the time the federal

P ng
action is filed. I perhaps, although I am not wholly
certain, would start out with the proposition that

r would normally apply but the exceptions would

Y e
be Eroader than where the state proceeding is criminal.
This would be one of those cases wherg the District

Court should not have dismissed.
Sincerely,

A

Mr. Justice Douglas

vee: Mr., Justice Brennan
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Supreme Gourt of the Ynited States
Waslhington, 2, . 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 31, 1974

Re: No. 72-1557 - Speight v. Slaton

Dear Potter:

Please join me in your concurrence in this

i
case. o

Sincerely,

wn—~

Mr. Justice Stewart

Copies to Conference

SSTAINOD 40 XAVIITT ‘NOISIATA LATADISANVH THI 40 CMOATTAGArmn com oo




Supreme Ganrt of the Ynited States
Waslington, 2. . 20503

- CHAMBERS OF
JUSTICE BYRON R.WHITE

February 8, 1974

.

Re: No. 72-1557 - Speight v. Slaton

Dear Bill:

I agree with the disposition you have

suggested in your latest circulation in this

case.

Sincerely,

/

Mr. Justice Douglas

Copies to Conference
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Supreme Gonrt of the Ynited States
TWaslingten, D. §. 20543

-
~

CHAMBERS OF

JUSTICE THURGOOD MARSHALL February 12, 1974
Re: No. 72-1557 -- Speight v. Slaton X
Dear Bill:

I can go along with your disposition of this case.

Sincerely,
-t

ATl
T.M.

Mr. Justice Douglas

cc: The Conference




Supreme Qonrt of the Hnited States
Waslington, B. . 20513

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

January 30, 1974

Dear Potter:

Re: No, 72-1557 - Speight v. Slaton

If you will permit, please join me in your concurring
opinion.

Sincerely,
wij'_\

Mzr, Justice Stewart

Copies to the Conference
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Supreme Qomrt of t&z Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

February 11, 1974

Dear Bill:

Re: No. 72-1557 - Speight v. Slaton

I agree with the disposition of this case as suggested in
your circulation of February 7.

Sincerely,

T

f

Mr, Justice Douglas

Copies to the Conference
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Supreme Qonrt of the Hnited Stutes
Washington, B. €. 20513

ewis = pe January 31, 1974

JUSTICE LEWIS F. POWELL,JR.

No. 72-1557 Spéight v. Slaton

Dear Potter:

Your concurrence is written sufficiently narrowly to
persuade me.

I would appreciate your adding my name to your opiniori.

Sincerely,

} /\ ./'é (.(.f""i/;L/ °

Mr. Justice Stewart

ifp/ss

cc:. The Conference
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Suprene Qourt of the Hnited Stutes
Waslington, B. ¢. 20543

CHAMBERS OF

JUSTICE LEWIS F POWELL, JR. February 8, 1974

No. 72-1557 Speight v. Slaton

Dear Bill:
Please join me in your recently circulated memorandum, which
I assume will become a P, C.

Sincerely,

/\‘uu-;—,

Mr. Justice Douglas

lfp/ss

cc: The Conference
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Supreure Qovst of tie Bniled Staies
ey . ~
Washington, B. . 205%3

CHAMBERS OF
USTICE WILLIAM H. RERNQUIST

January 25, 1974

Re: No. 72-1557 - Speight v. Slaton

Dear Bill:
Both of my seniors who joined me in dissent in this
case in Conference are out of town. The Chief has not

spoken to me, and I do not know whether or not he has spoken
to Lewis about a dissent; if neither of them undertakes one,

I will.

Sincerely;

Mr. Justice Douglas

Copies to the Conference
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Supreme Qourt of te Ynited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 12, 1974

Re: No. 72-1557 - Speight v. Slaton

Dear Bill:

Please join me in your opinion for the Court.
Sincerely, \ﬁyAh/

Mr. Justice Douglas

-Copies to the Conference
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