


\\ B eme Gouet of Hye Firited Stutes
Waslimgton, B. . 20543

CHAMBERS OF
. THE CHIEF JUSTICE December 18, 1973

MEMORANDUM TO THE CONFERENCE:

Re: 772-1465 - Procunier v. Martinez

I have reassigned the above case to Lewis Powell.
Regards,
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Supreme Qowrt of tye Hnited Stutes
Waslmgton, B. §. 20643

CHAMBERS OF
THE CHIEF JUSTICE

April 9, 1974

Re: No, 72-1465 - Procunier, et al v. Martinez, et al

Dear Lewis:
Please join me.

Regar ds;

s 3

Mrzr. Justice Powell

Copies to the Conference
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Rights of prisoners in this country;whether under state or federal
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V. ) On Appeal from the United States Districc égﬁ
S mhr
Robert Martinez ) Court for the Northern District of g;é
California 20
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Mr. Justice Douglas, concurring. J :
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I have joined Mr. Justice Marshall's opinion because I | gg
think it makes abundg@ntly clear that faremost among the Bill of 3 §
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detention,is the First Amendment. Prisoners are still "persons"
entitled to all Constitutional rights except and unless their

liberty has been constitutionally curtailed in the procedures

that satisfy all of the eklimr requirements of due process.

While Chief Justice Hughes in Stromberg v. California, 283 US
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stated that the First Amendment was applicable to the states by 38¢
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reason of the due process clause of the Fourteenth,it has become =B
=y
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customary to rest on the broader foundation of the entire Fourteent »§?
g &

. Amendment,&3ﬂ<%fee speech and press/wiﬁﬁnthe meaning of the First Bg}

TS
Amendment is, in my judgmen?nef the preeminent privileges and

immunities of all c1tlzens.
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To v

SUPREME COURT OF THE UNITED STATES

No. 72-1465

Raymond K. Procunier, Direc-

FR6

OuAppealfromthe

tor, California Department L . ..
United States District

of Corrections, et al.,
Appellants,
V.

Robert Martinez et al.

ern District of Cali-
fornia,

[April 29, 1974]

M-R. JusTice DovagLas, with whom MRg. JusTiceE BrEN-
NaN and MRg. JUsTICE MARSHALL join. concurring.

I have joined {MRg. JusTicE MARSHALL's opinion be-
cause I think it makes abundantly clear that foremost
among the Bill of Rights of prisoners in this country,
whether under state or federal detention. is the First
Amendment. Prisoners are still “persons’” entitled to
all constitutional rights except and unless their libertv
has been constitutionally curtailed in the procedures that
satisfy all of the requirements of due process,

While Chief Justice Hughes in Stromberg v. California,
283 U. S. 359, stated tnat the First Amendment was
applicable to the States by reason of the Due Process
Clause of the Fourteenth, it has become customary to
rest on the broader foundation of the entire Fourteenth
Amendment. Free speech and press within the meaning
of the First Amendment is, in my judgment, one of the
preeminent privileges and immunities of all eitizens.

Court fob the “North-—
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Supreme Court of the United States
Washington, D. . 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

March 4, 1974

RE:No. 72-1465 Procunier v. Martinez

Dear Lewis:

Thank you very much for your consideration

of my suggestion. I am very happy to join your

_opinion.
Sincerely,
Y./
/ﬁfatf/f

Mr. Justice Powel]

cc: The Conference

SSTAINO) A0 IAYHTTT SNOATOTATA T TTTNOAAITT 1yt 4 e o




g — > —~
Tashtngton, T, ¢ 2amia

CHAMEZRE OF M
JUSTICE WM. J, BRENIAN, U9 Apri] 25, 1974

RE: No. 72-1465 Procunier v. Martinez

Dear Thurgood:
Please join me in your concurring

opinion in the above.

Sincerely,

Mr. Justice Marshall

cc: The Conferenca
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Swypreme Conet of Hye Tlutbed States
Jashingter, D, € 2033

CHAMBERS OF
JUSTICE POTTER STEWART

March 6, 1974

Re: No. 72-1465, Procunier v. Martinez

Dear Lewis,

I am glad to join your opinion for the Court
in this case.

Sincerely yours,

Mr. Justice Powell

Copies to the Conference
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Supreme Qonrt of e Ynited States
Waslhingten, D. €. 20343

CHAMBERS OF
JUSTICE BYRON R.WHITE

March 5, 1974

Re: No. 72-1465 - Procunier v. Martinez

Dear Lewis:

Please join me in your very good opinion

in this case.

Sincerely,
&\W‘/

Mr. Justice Powell

Copies to Conference
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To:

Mr.

9nd DRAFT

The Chief Justice
Mr. Justice Douglas

Justics Whits
Mr. Justice Blac)
Mr. Justice Powe]
Nr. Justice Rehnc

From: Marshall, d.

SUPREME COURT OF THE UNITED STATES

Circulated: APR 24

No. 72-1465

Raymond K. Procunier, Direc-
tor. California Department
of Corrections, et al.,
Appellants,

v,

Robert Martinez et al.

On Appeal from the
Tnited States District
Court for the North-
ern District of Caliz
fornia.

[April — 1974]

M. JusTICE MARSHALL, coneurring,

I concur i the opinicn and judgment of the Court,
1 write separately only to emphasize that I do not join
in any unplication in the Court's opinion that prison
authorities have a general right to open and read all
incoming and outgoing prison mail.  The issue of the
First Amendment rights of inmates is, of course, expileitly
reserved by the Court. 1 believe, however, that a brief
recital of my views on that subject 1s necessarv to dispel
any suggestion that by joining the Court’s opinion today
I subscribe to the proposition that prison authorities mnay
read inmate mail as a matter of course,

As Mr. Justice Holines observed over a half century
ago. “the use of the mails is almost as much a part of

free speech as the right to use our tongues.”  Miliwaukee

Social Democratic Publishing (‘0. v. Burleson, 255 U, S,
407, 437 (1921). quoted with approval in Blount v. Rizzi,
400 U. 5. 410, 416 (1971). See alse Lamont v, Post-
master General, 381 U, S. 301, 305 (1965), A prisoner
does not shed such basic First Amendment rights at the
prison gate.! Rather, he “retains all the rights of an

1 8ee, e. g., Cruz v. Beto, 405 U. 8. 319 (1972); Cooper v. Pate, 378
3.

7.3, 546 (1964) ; Brown v. Peyton. 437 F. 2d 1228, 1230 (CA4 1971) .

e————

Recirculateq:

————

Justice Brennan
Justice Stewart

Bl
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I concur in the opinion and judgment of tha Court.
I write separately only to emphasize my viaw that prisen
authorities do not have a general right to open and read ail
incoming and outgoing prison mall. The issue pf the First
Amendment rights of inmates is, of course, explicitiy
reserved by the Court, but [ would reach that issue to hold

that prison authorities may not read inmate mail as a matter

of coursea,
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Supreme Qonrt of the Wiited Stutes
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN
March 4, 1974

Re: No. 72-1465 - Procunier v. Martinez

Dear Lewis:
Please join me.

Sincerely,

Mr, Justice Powell

cc: The Conference
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2nd DRAFT B )
SUPREME COURT OF THE UNITED STATES . o ..

T
L0

No. 72-1465 Recirculcotszd:

Raymond K. Procunier, Direc-
tor, ('alifornia Department
of Corrections, et al.,
Appellants,

On Appeal from the
United States District
Court for the North-
ern District of Cali~
fornta,

L2

Robert Martinez et aj.
| February —. 1974}

Mg. Justice PowekiL delivered the opinon of the
Court.

This case concerns the constitutionality of certain reg-
ulations promulgated by appellant Procunier in his ca-
pacity as Director of the California Department of
Corrections. Appellees brought a class aetion on behalf
of themselves and all other inmates of penal institutions
under the Department’s jurisdiction to challenge the rules
relating to censorship of prisoner mail and the ban against
the use of law students and legal paraprofessionals to
conduct attorney-client interviews with inmates. Pur-
suant to 28 U. 5. C. § 2281 a three-judge United States
District Court was convened to hear appellees’ request
for declaratory and injunctive relief. That court entered
summary judgment enjoining continued enforcement of
the rules in question and ordering appellants to submit
new regulations for the court’s approval. 354 F. Supp.
1092 (ND Cal. 1973). Appellants’ first revisions re-
sulted in counterproposals by appellees and a court order
issued May 30, 1973, requiring further modification of the
proposed rules. The second set of revised regulations

o bed
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES: -

Raymond K. Procunier, Diree-) ,
On Appeal from the

tor, California Department o , o
United States Distriet

of Corrections. et al.. . . .
, Court for the North-

Appellants, O A

., ern Distriet of Calt

- forma.,
Robert Martinez et ai

| February -— 19741
Mg, Jusrice Powene delivered the opinion of the
Court.

This ease concerus the constio
ulations promulgated by appellant Proemnier in his ca-
pacity as Director of the Califoruia Departinent of
Corrections. Appellees brought o elass action oo behalf
of themselves and ali other timates of penai-institutions
under the Departiment’s jurisdietion te challenge the rules
relating to censorship of brisoner maii aod the buan against
the use of law students wind lega) puraprofessionals to
conduet attorneyv-client interviews wirh
suant to 28 U, S0 O 2280 4 three-juige United States
District Court was convened to hear appellees’ request
for declaratory and injunctive relief.  That court entered
summary judgment enjoining continued enforcement of
the rules in question and ordering appellants to subit
s approval. 354 F. Supp.

rtonallty of rertain rog-

Hnaates. Pur-

new regulations for the court’s
1092 (ND Cal. 1973). Appellants’ first revisions re-
sulted in counterproposals by appelices and a court order
issued May 30, 1973, requiring further modification of the
proposed rules. The second set of revised regulations
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Supreme Qourt of Hye Mindted States
Waslington, D. G 20513

CHAMBERS OF
JUSTICE WILLIAM H. REMNQUIST

March 8, 1974

Re: No. 72-1465 - Procunier v. Martinez

Dear Lewis:

You have written a good opinion, and I don't think
legal literature would be enriched by my dissenting on the
basis of my Conference vote. Please join me.

Sincérely,

//.{//72:5"

Mr. Justice Powell

Copies to the Conference
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