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THE CHIEF JUSTICE. October 11, 1973
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Re: No. 72-1366 ~ Norwell v. City of Cincinnati

Dear Harry:

I believe you propose a narrow basis for reversal
of this case that~never~-should-have-been. So please
join me.

Regards,

Mzr. Justice Blackmun

Copies to the Conference
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Mr. Justice Powell )
Mr. Justice Heshaguist 7

1st DRAFT
SUPREME COURT OF THE UNITED STAT

Recirculated:

EDWARD NORWELL v. CITY OF CINCINNATI,
OHIO

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF OHIO

No. 72-1366. Decided October —, 1973

Mg. JusTicE DougLas, dissenting.

I would grant certiorari and reverse the conviction
below.

Petitioner, a 69-year-old citizen of Cincinnati, was
convicted of violating the Cincinnati disorderly conduct
ordinance, which reads:

“No person shall willfully conduct himself or her-
self In a noisy, boisterous, rude, insulting or other
disorderly manner, with the intent to abuse or annoy
a person or the citizens of the city or any portion
thereof . . . .”

As petitioner was leaving his son’s package liquor store
at 10:30 on Christmas night, 1971, a patrolman, noti-
fied that a ‘“suspicious man” was in the neighborhood
of the store, approached petitioner and asked him if he
lived in the area. Petitioner looked at the officer, then
turned and walked away. (Tr. 4.) Twice, the officer
grabbed petitioner, attempting physically to prevent him
from walking away. Each time, petitioner threw the
officer’s arm off and stated, loudly, that he did not have
to tell the officer anything. (Tr.4-5.) The second time,
petitioner was arrested for disorderly conduct. There is
no evidence that the physical act of pushing off the
officer’s arms precipitated the arrest; rather the arrest
and conviction were premised on the “loud” and “bois-

TFrom: Dougilis, o.
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3rd DRAFT
From: ouels
SUPREME COURT OF THE UNITED STATES

Circulate:

EDWARD NORWELL v. CITY OF Cﬂ*e\{qu',ﬁéifgd

g5 J.
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OHIO e
ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME L/(/
COURT OF OHIO (/ .
4 ;
No. 72-1366. Decided October —, 1973 J

Mg. Justice Doucras, with whom Mg. JusTicE BREN- :
NAN, MR. JusTicE STEWART, and MR. JusTICE MARSHALL a
concur, dissenting.

I would grant certiorari and reverse the conviction
below. ‘

Petitioner, a 69-year-old citizen of Cincinnati, was
convicted of violating the Cincinnati disorderly conduct
ordinance, which reads:

“No person shall willfully conduct himself or her-
self in a noisy, boisterous, rude, insulting or other
disorderly manner, with the intent to abuse or annoy
a person or the citizens of the city or any portion
thereof . . . .”

As petitioner was leaving his son’s package liquor store
at 10:30 on Christmas night, 1971, a patrolman, noti-
fied that a “suspicious man” was in the neighborhood
of the store, approached petitioner and asked him if he
lived in the area. Petitioner looked at the officer,
then turned- and walked away. Twice, the officer
grabbed petitioner, attempting physically to prevent him
from walking away. Each time, petitioner threw the
officer’s arm off and stated, loudly, that he did not
have to tell the officer anything. The second time,
petitioner was arrested for disorderly conduct. There is
no evidence that the physical act of pushing off the
officer’s arms precipitated the arrest; rather the arrest
.and conviction were premised on the “loud” and “bois-
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Supreme Gonet of tye Wnited States
Washington, D. . 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS

October 11, 1973

Dear Harry:
No. T2-1366, NORWELL v, CINCINNATI

I have no pride in authorship. Your
alternative ground is o.k. with me -~ if,

as I suspect, you can get a Court,

W/

WILLIAM O, DOUGIAS

Mr, Justice Blackmun

cc: The Conference
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‘NOTICE: THIS MATERIAL MAY
BE PROTRCTED BY COPYRIGHT
-\ LAW (TITLE 17, U.S. CODE)

~ ins pnococopy may not be further reproduced "HOOVER INSTITUTIGIH -

or S?Stril;uted without the specific authori- ON WAR, REVOLUTION AND PEACE
zation of the Hoover Institution Archives i :
- Stanford, California 94303-6010,
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October 19, 1973
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g .

Supreme Gonrt of the nited Stules
Waslinglon, B. 4. 20543

Please join me in your per curiam
in T72-1366, Norwell v. Cincinnati.
Mr. Justice Blackmun

The Conference

Deaxr Haxry:

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS
cal




Sugreme Qunrt of the Wnited States
Wuslington, D. 4. 20513

CHAMBERS OF

JUSTICE WM. J. BRENNAN,JUR.  Octoper 3, 1973

RE: No. 72-1366 Norwell v, City ot
Cincinnati, Ohio

Dear Bill:

Please join me in your dissenting

opinion 1in the above.

Sincerely,

.

Mr. Justice Douglas

cc: The Conference
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Supreme Gonrt of the ¥lnited States
Waslington, T, . 20543

CHAMBERS OF .
JUSTICE wM. J. BRENNAN, ur. OQctober 23, 1973

RE: No. 72-1366 Norwell v. Cincinnati

Dear Harry:
I agree with the Per Curiam you have

prepared in the above.

Sincerely,

:
A
)

—

Mr. Justice Blackmun

cc: The Conference
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Supreme ourt of the Ynited States
Washington, D. §. 20513

s

CHAMBERS OF
JUSTICE POTTER STEWART

October 4, 1973

Re: No. 72-1366, Norwell v. City of
Cincinnati, Ohio

Dear Bill,

Please add my name to your
dissenting opinion in this case.

Sincerely yours,
as
L

Mr, Justice Douglas

Copies to the Conference
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October 23, 1973 ;g:
528
2 g
72-1366, Norwell v. Cincinnati ¢ 9
z
- fsC
‘ £ 2C
Dear Harry, | g;
é .E i
I agree with the Per Curiam you 3 §E
have circulated in this case. ' ° gg
B
Sincerely yours, . .
Cq. S
| / ) C
' .

Copies to the Conference
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Supreme Gonrt of the Ynited Stutes
Washington, B, . 205%3

)
/

CHAMBERS OF : /‘/.,
JUSTICE BYRON R. WHITE : Z//{)

October 11, 1973 Y/ ~
/,

(Tﬂ

o

.

Re: No. 72-1366 - Norwell v. City of Cincinnati

Dear Harry: , : ‘ !
I had arrived at the same conclusion and
join your concurrence in this case.

Sincerely,

e

Mr. Justice Blackmun

. Copies to Conference
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Supreme Conrt of the Hnited Stutes A
Waslington, B, €. 20543 T
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CHAMBERS OF L
JUSTICE BYROMN R WHITE JA';’
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October 30, 1973 \&hq w &
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Re: No. 72-1366 - Norwell v. City of Cincinnati N

Dear Harry:

This is to confirm my earlier oral agree-

‘0109-{0E 6 T1UIoyIED) ‘piojueIg

ment with your per curiam and my written joinder

of your earlier concurrence.
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Sincerely,

;
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J
L

Mr. Justice Blackmun

HOIION -

Copies to Conference
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Supreme Qourt of the United States ’i‘
Washington, D, G. 20543 —

CHAMBERS OF
JUSTICE THURGOOD MARSHALL October 5, 1973

Re: No., 72-1366 —-- Edward Norwell v. City of
Cincinnati, Ohio

Dear Bill:

Please join me in your dissent in this
case.

Sincerely,

Mr, Justice Douglas

cc: The Conference
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‘NOTICE: THIS MATERIAL MAY
" BE PROTFCTED BY COPYRIGHT
'\ LAW (TITLE 17, U.S. CODE)

~HLe PHOLOCOPY may not De further reproduced. RHOOVER IINSLLTLI U LU -

or distributed without the specific authori- ON WAR, REVOLUTION AND PEACE
zation of the Hoover Institution Archives. Stanford, California 943056010,
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Supreme Qourt of the Ynited Stutes
Waslyington, B. 4. 20543

CHAMBERS OF

JUSTICE HARRY A, BLACKMUN

October 9, 1973 R

MEMORANDUM TO THE CONFERENCE

Re: No. 72-1366 - Norwell v. City of Cincinnati

After reviewing the record in this case, I have
decided to vote to reverse. I do so, however, on a ground
more narrow than that stated by Bill Douglas and joined by
Bill Brennan, Potter and Thurgood. Assuming that Bill
Douglas' circulation will be revised to be the principal
rather than a dissenting opinion, I am thus concurring in
the result. My circulation will be around shortly.

o /s

£ 0
5_'2
is
QP
- &
g a
B Q
c,!‘
fc
§ 3
33
° »
z
o]
g
o]
m

.
C
C
<
e
7
2
v
e
.
C
o
C

30 uorqez

UITA POINQIalsTp I0

“saATYOaY uoTIN3TIsul I8A00H =16 a]

~Taoyjne o131oads ayj Ino

s

(3A00 *S°n ‘LT 9ILIL) MyT |
LHOIYAJOD X9 QELOHI0¥d 39
AYW TYINEIVW SIHL HOIION-



ra_— .-

J gV

1st DRAFT
SUPREME COURT OF THE UNITED STATHS **~* "+ *

Pz

Circulint

EDWARD NORWELL v. CITY OF CINCINNATT, .
OHIO eciroulotsrly

©E3ATYDIY uoTIN]TISUl ISAOOH oyl 3jo uotjez
~taoyane o13108ds BYJ JNOYITM PIINGTIISTP JO

paNnNAIAZT IR INT A~ mAes

/
ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME ( )
COURT OF OHIO e

No. 72-1366. Decided October —, 1973 (t/}

MR. JusTice BrackMUN, concurring in the result.

I concur in the grant of the petition for certiorari and |
in the reversal of the judgment of conviction of petitioner
Norwell for violating the Cincinnati disorderly conduct
ordinance. I do so, however, not on the ground that
the statute is unconstitutionally overbroad and vague,
as my Brother Doucras and those who join him hold,
but on the narrow ground that the ordinance, as applied
to this petitioner on the facts of his case, operates to
punish his constitutionally protected speech.

One perhaps might argue that Mr. Norwell could
have been charged under some statute or ordinance,
assuming one existed, making it illegal to interfere with
a police officer in the performance of his duties.* That,
however, is not this case. Officer Johnson, who effected
the arrest, testified that he “didn’t charge the man with
resisting because I didn’t think it was a warranted
cause,” and that he arrested the petitioner for “being
loud and boisterous,” and “He was annoying me.” The
munieipal judge found the petitioner “guilty of disorderly
conduct with the intent to annoy” and fined him $10
and costs “for being so noisy.”

Other facts disclosed by the record are revealing: The
petitioner, an immigrant and, evidently, 69 years of age,
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*The record 18 by no means clear that Officer Johnson was
justified in attempting to stop and detain petitioner., See Terry v.
Ohio, 392 U. 8. 1, 34 (1968) (WwurTE, J., concurring); Adams v.
Williams, 407 U. S. 143, 147 (1972).




1st DRAFT

SUPREME COURT OF THE UNITED STATES - .

PRI

OHIO Raviroalonds

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF OHIO

No. 72-1366. Decided October —, 1973

Per CuUriaM.

Petitioner Edward Norwell, on a plea of not guilty,
was convicted of a violation of Cincinnati’s disorderly
conduct ordinance. The charge was that petitioner “did
unlawfully and wilfully conduct himself in a disorderly
manner, with intent to annoy some person.” The judg-
ment of conviction was affirmed by the Ohio Court of
Appeals. Further appeal to the Supreme Court of Ohio
was dismissed sua sponte “for the reason that no sub-
stantial constitutional question exists herein.”

We are persuaded that the ordinance, as applied to
this petitioner on the facts of his case, operated to
punish his constitutionally protected speech. We there-
fore grant certiorari and reverse.

The ordinance, § 901-D4 of the City’s Municipal Code,
reads:

“No person shall wilfully conduct himself or her-
self in a noisy, boisterous, rude, insulting or other
disorderly manner, with the intent to abuse or annoy
a person . ...”

Petitioner, 69 years of age and an immigrant 20 years
ago, is employed by his son who manages and is part
owner of a “pony keg,” a small package liquor store.
The petitioner works at the pony keg every evening
and helps his son “because it is very dangerous.” There
have been break-ins at the store on several occasions
and a former owner was killed there.
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3rd DRAFT

SUPREME COURT OF THE UNITED STATHS

Circulated:

EDWARD NORWELL v». CITY OF CINCINNATI,

OBIO eclircuinted:

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME

COURT}OF OHIO
No. 72-1366. Decided October —, 1973

Per Curiam.

Petitioner Edward Norwell, on a plea of not guilty,
was convicted of a violation of Cinecinnati’s disorderly
conduct ordinance. The charge was that petitioner “did
unlawfully and wilfully econduct himself in a disorderly
manner, with intent to annoy some person.” The judg-
ment of conviction was affirmed by the Ohio Court of
Appeals. Further appeal to the Supreme Court of Ohio
was dismissed by that court sua sponte “for the reason
that no substantial constitutional question exists herein.”

We are persuaded that the ordinance, as applied to
this petitioner on the facts of his case, operated to
punish his constitutionally protected speech. We there-
fore grant certiorari and reverse.

The ordinance, § 901-D4 of the City’s Municipal Code,
reads:

“No person shall wilfully conduct himself or her-
self in a noisy, boisterous, rude, insulting or other
disorderly manner, with the intent to abuse or annoy
a person . ...’

Petitioner, 69 years of age and an immigrant 20 years
ago, is employed by his son who manages and is part
owner of a “pony keg,” a small package liquor store.
The petitioner works at the pony keg every evening
and helps his son “because it is very dangerous.” There
have been break-ins at the store on several ocecasions
and a former owner was killed there.
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or distributed without the specific authori-
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Supreme Gonrt of Hye Yinited States
Washington, B. €. 20543
October 11, 1973

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

No. 72-1366 Norwell v. Cincinnati

RnUUVER IINOLIHTL U LU
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Stanford, California o&ow.oo_o\
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" Ist DRAFT L Remmawize, g
SUPREME COURT OF THE UNITED STATES wooi -7,/ -,

EDWARD NORWELL v. CITY OF CINCINNATT, e
OHIO

“E2ATYDY uoTIANITISUY IBA0OCH By3y Jo uotjezZ

-Taoyjne o13108ds 8y3 INOYITM pain

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF OHIO

. JU

No. 72-1366. Decided October —, 1973

Mr. Justice REENQUIST, dissenting. J

Petitioner was convicted in the Municipal Court of ;
Hamilton County, Ohio, of violating the Disorderly ’
Conduct Ordinance set forth in the opinion of my
Brother Doueras. The Ohio Court of Appeals, affirm-
ing petitioner’s conviction and sentence (to pay a fine
of $10) stated:
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‘. . . the record demonstrates that the police officer
had sufficient grounds to stop the appellant and
inquire as to his presence and actions at that time
and place. The appellant had a right to refuse to
answer the officer’s questions but not to become
noisy or disorderly in so refusing.”

It is both possible and reasonable to find support in
the record for the conclusion that petitioner was arrested
and convicted for a mere verbal protest of what he con-
sidered to be the improper actions of the arresting officer.
But the testimony of the arresting officer that when he
sought to question petitioner the latter “threw my arm
oft” permitted a finding by the trial court that petitioner
had engaged in conduct which was prohibited by the
ordinance. The subjective intent with which the patrol-
man arrested petitioner has little or no relevance here,
since the inquiry is not the validity of the arrest but the
validity of the convietion. While no interpretation of
the facts suggests that this was a model street encounter,
I am not persuaded that the Ohio courts transgressed

ONTTNON .

(3000 *s°*n ‘LT FILIT) MyT !}
THOTUXA0D X9 Q3IOWIOYd 36 .

TYW TYTMITIVII QTHT




\

p 30

.

§

October 23, 1972
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Re: No. 72-1366 -~ Norwell v. City of Cincinnati

Dear Harry:

I would have said that I couldn’t have been had on |
this one, but your most recent draft has just about "got" '
me, to use the White Owl phrase. The one reservation I have
is about the sentence in the last paragrabhh on page 3 in
which you describe the "stop" as "a highly questionable
detention by a police officer”. Could you see your way clear
to changing that language to read something like "to what
he obviously felt was a highly guestionable detention by a
police officer”? If you could, I will join.
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Sincerely,
WHR

Mr. Justice Blackmun
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Suprente Gonrt of the Ynited States
Waslington, B. ¢. 2053

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

October 24, 1973

Re: No. 72-1366 - Norwell.v. Cincinnati

Dear Harry:

Please join me in the per curiam opinion which you
circulated today.

Sincerely,
N

Mr. Justice Blackmun

Copies to the Conference
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