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5th DRAFT |
SUPREME COURT OF THE UNITED STATES

No. 72-1328

United States, Petitioner,) On Writ of Certiorari to the
v United States Court of

Irving Kahn and Minnie{ Appeals for the Seventh
Kahn. | Circuit. R

[January —, 1973]

Mgr. Justice DotgLas, dissenting.

As a result of our decision in Berger v. New York, 388
U. S. 41, a wiretap—Ilong considered to be a special kind
of a “search” and “selzure”—was brought under the
reach of the Fourth Amendment' The dominant fea-

o

ture of that Amendment was the command that “no
warrants shall issue. but upon probable cause’—a re-
quirement which Congress wrote intg I8 U. 8. C. § 25187

Amendment IV: “The nght of the people to be secure in
their persons, houses, papers, and effeets, against unreasonable
searchies and seizures, shail ot be violated, and no Warranrs shall
issue, but upun probable sause. supperted by Oath or affirmation,
and parrienlariy deseribing the place to be searched. and the nersons
or things to be serzed.” '

218 UL 8. €. 32513 provides in perrinent part.

“{1) Each applicarion for an order attthorizing or approving the
mterception of a wire or oral commuunication shall be made in writing
upon oath or affirmation to u judge of competent jurisdiction and
shall stare the applicant’s authority to make such application. Each
application shall melude the following information:

“(bi a full and complere statement of the facrs and circumstances
relied upon by the applicant, to justify his bellef that an order
should be issued, mcluding . . . {iv) the identity of the person,
if known, committing the offense und whose communications are to
be intercepted,
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Bth DRAFT
SUPREME COURT OF THE UNITED STATES

No. 72-1328

United States. Petitioner.] On Writ of Certiorari to the

v. United States Court of
Irving Kahn and Minnie; Appeals for the Seventh
Kahn. }  Circuit

{Januvary —, 1973]

Mgr. JusTice DovcLas, with whom MR, JusTicE BrEN-
NAN concurs, dissentiug

As a result of our def‘ision in Berger v. New York, 388
U. 8. 41, a wirstap considered to be a special kind
of a “search” and “=e:/_r»>’~»-saa brought under the
reach of the Fourth Amendment.! The dominant fea~
ture of that Amendment was the command chat ‘
warrants shall issue. but upen probable caus se”
quirement which Congress wrote into 18 U. C

“The ngnt of the people to b secure 1n
papers, and eifects. agalnst uv‘euaonaol

L Amendment
thelr persons,
searches and selzures.
wsue, but apen prubaisn
and particularly d
or things to be seized.

216 U300 Cl§231s provides i pertitent part.

“(1) Exeh application for an order authorizing or approving the
mterception of a wire or oral communication shail be made in writing
upon oath or afirmation to a jwlge of competent jurisdiction and
shall state the applicant’s authority 1o make such applieation. Each
application shall include the following information:

shall not be violated, and no Warrants
Csupported by Oath or aifirmadon,

e plave o be searched, und the persons

K N

“{bj a rull and complete statement of the facts and circumstances
relied upon by the applicant. to justifv his belief that an order
should be issued. including . . . (ivy the identity of the person,
if known, committing the offense and whose communications are te
be intercepted
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SUPREME COURT OF THE UNITED STATES

No. 72-1328

United States, Petitioner,| On Writ of Certiorari to the

v. United States Court of
[rving Kahn and Minnie[ Appeals for the Seventh
Kahn. Circuit. '

[January —, 1973]

Mg. Justice Doucras, with whom Mz. JusticE BREN- \
NAN and Mg. Justice MarsHALL concur, dissenting.

As a result of our decision in Berger v. New York, 388
U. S. 41, a wiretap-—long considered to be a special kind
of a “search” and ‘“seizure”—was brought under the
reach of the Fourth Amendment.! The dominant fea-
ture of that Amendment was the command that “no
warrants shall issue, but upon probable cause”—a re-
quirement which Congress wrote into 18 U. S. C. § 2518.°

t Amendment IV: “The right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation,
and particularly describing the place to be scarched, and the persons
or things to be seized.”

218 U. 8. C. § 2518 provides in pertinent part.

“(1) Each application for an order authorizing or approving the
interception of a4 wire or oral communication shall be made in-writing
upon oath or affirmation to a judge of competent jurisdiction and
shall state the applicant’s authority to make such application. Each
application shall include the following information: ‘

“(b) a full and complete statement of the facts and circumstances
relied upon by the applicant, to justify his belief that an order
showld be issued, including . . . (iv) the identity of the person,
if known, committing the offense and whose communications are to
he intercepted;
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SUPREME COURT OF THE UNITED STATES.
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No. 72-1328 J
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United States, Petitioner.) On Writ of Certiorari to the
v. United States Court of
Irving Kahn and Minnie| Appeals for the Seveuth

Kahn (Tireult

T

[January —. 1973}

Mgz, JusTtice Dovaeras, with whom Mg, JusTice BReEN-
NaN and Mg Justice MarsHALL concur. dissenting.

As a result of our decision in Berger v. New York, 388
U, 5. 41, a wiretap—TIlong considered to be a special kind
of a “search’” and “selzure ’—was brought under the
reach of the Fourth Amendment.’ The dominant fea-
ture of that Amendment was the commandstat ‘“no
warrgnts shall issue. but upon probable cause”—a re-

~
It

guirement which Congress wrote into 18 T8, O § 25182

mnzht of rhe people to e secure 1

CAmendment IV: vThe

thewr persons, houses and  effects. agaiust  unreasonuble

L

Warranis shall
i atfirnation,

and 1o

Wt be violk

searches and aetzures. s

v Cath

isue, but upon probable coise. supperred o
and purticulariv deseribing rhe place to e searched, 2ad the persons

or things to be seized.”

2 U738 0 §2518 provides i pernnent part.

“11) Eaeh application for an order wuthonzing or approving the
witerception of a wire or oral communicution shall be made in writing
upon oath or afirmation to a juilge of competent jurisdiction and
shall state the applicant’s authority to make such application. Each
application shall include the following informartion:

“(b) a full and complere statement of the fuects and circumstances
relied upon by the appiicaut. to justifyv his belief that an order
should be issued, mecluding . . . (ivy the identitv of the person,
if known, eomniitting the offense and whose rommunications are to
bie mntercepted.
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dismsinrgtan, L ¢, 203003

CHAMBERS OF
JUSTICE WM. J. BRENNAN, UR. February 1, 1974

RE: No. 72-1328 United States v. Kahn

Dear Bill:

Please join me in your dissenting
opinion in the above.

caral:
S1nce/s}/,

A

R f
///,44/./
o

N A

Mr. Justice Douglas

cc: The Conference
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United States. Petitioner.) On Writ of Certiorari to the
United  States Court  of

Irving Kahn and Minme{ Appeals for the Seventh
Kahn I Cireuit.

{February —, 1974

Mg, Justices 3tewart delivered the opinion of the

€

Court

On Mareh: 20, 1970, an attorney from the United
States Departent of .}ustice submitted an application
for an order autherizing a wiretap interception pursuant
to Title III of the Cmnibus Crime Control and Safe
' c 3T TS L $§2510-2320.0 to Judgs®

-1;}'{'):3}1 of the Untted States Distriet Court

f Il The athdavit ac-

ntained information in-
T -
Aann, wWwasz oa

estdence and userd

business.” The

e N . v ~ v N TS et
PThe afflant, o specrel sgeut of the Foederal Burenn of [nvestigu-
aou, provided den
Tt infornarion wis denved frowe the personal ohservu-

dled information abour Kaln's alleged gambling

activitiey,
tous of thres unnamed sonrces. whese past reliability in gambling
mvestiguiions was sesertbed by rhe affiant, Tn addition, the infor-
nation was corroborated by releplione company records showing calls
a known gambling figure in

on Kahn's relephones ro and from

another State.
The Governirents applieation and® the uecompunyving  atfdasn
also chimed that one Jake Jacobs was using o telephone at his

private residence to condudr an iflecal gambling business. The sub-
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No. 72-132%

United States, Petitioner.] On Writ of Certiorari to the z
V. United States Court  of
Irving Kahn and Minnie| Appeals for the Seventh
Kahn Cireuit.

[ February —, 19741

DHAHTOD

Mz, Justice StEwsrT delivered the opinion of the
Court.

On Mareh 20, 1970. an attorney from the United
States Department of Justice submitted an applicaticn
for an order authorizing a wiretap interception pursuant
to Title IT1 of the Onmibus C‘rime Control and Safe

Streets Act of 1970, f. S, CL¥82510-2520, to Judge
Wiiliam J. Camp )911 of }e I'nited States District Court

he

for the Northern Distriet of Ilinois. The affidavit ae-
companving the appncamon contained information in-
dicating that the respondent. Irving Kahn, was a
bovkimaker who uperated from his residence and used

two home telephones to conduer his business.! The

FThe affant, o speciad agenr of the Foderal Bureau or lovestigu-
tion, pr()\’ldt‘k lc-r-tiimi miormation abont Rahn's alleged gamblhing
aetivities,  This information was derived from the personud observi-
whose pust reliability m gambling

rtons of three unnaumed sourees,
mvestigations wus deseribed by the afHant,  In addition, the for-
mation was corroborated by refe )hune company records showing calls
on Kahn's telephones to and from o known gumbling figure in
another State.

The Government's application and the accompanying affidavic
also cluimed that one Jike Jacobs was using a telephone at his
private residence to conducer an illegal gumbling business.  The sub-
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CHAMBERS OF
JUSTICE BYRON R.WHITE

January 31, 1974

Re: No. 72-1328 - United States v. Kahn

Dear Potter:

Please join me.

Mr. Justice Stewart

Copies to Conference
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CHAMDIIRS CF
JUSTICE THURGOCD MARS HALL : February 4, 1974

Re: No. 72-1328 -~ United States v. Irving Kahn and
Minnie Kahn

Dear Bill:
Please join me in your dissent.

Sincerely,

Mr, Justice Douglas

cc: The Conference
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Dear Potter:

Re: No. 72-1328 - United States v. Kahn
I wonder if you would consider the following suggestions

with respect to your opinion:

1. On page 5 Judge McMillen is mentioned by name. [ have

always hesitated to name a judge when he is being reversed as, in
oifect, is the case here. R may be that he is mentioned in order to
indicate that it was not Judge Campbell who heard the motioa to

suppress. Nevertheless, I still would like

2, 1would fesl much better if the last sentence of footnote 8
on page 7 were omitted. If the Gierdano - Chaves issue is in the case 7
anyway, is not the statement unnecessary? Counsel for respondents
are capable and well known specialists in criminsl law in Chicago and 7

will look after their clients' intorests.
Sincerely,

HAB

Mz, Justice Stewart

January 31, 1974

to omit the namae,

i
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January 31, 1974

Dear Potter:

Re: No. 72-1328 - United States v. Kahn

Please join me,

Sincerely,

W"/’j

Mr. Justice Stewart

Copies to the Conference
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LAMDLELND U
JUSTICE LEWIS F. POWELL, JR. January 30, 1974

No. 72-1328 United States v. Kahn

Dear Potter:

Please join -me.

Sincerely,
L//f’ /
/ e
"’\‘ 4

B

Mr. Justice Stewart

Hpss

cc: The Conference
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. " cHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 31, 1974

R R YA T AT AR L AR LA R )

Re: No. 72-1328 - United States v. Kahn é
Dear Potter: ;

-

Please join me.

A0 SHNOTX

Sincerely}\hr//

%

‘Mr. Justice Stewart

cc: The Conference
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