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CHAMBERS CF

THE. CHIEF JUSTICE	 February 14, 1974

Re:	 72-1328 -  U. S. v. Kahn 

Dear Potter:

Please join me.

Regards,

Mr. Justice Stewart

Copies to the Conlerence



5th DRAFT

SUPREME COURT OF THE UNITED STATES

No. 72-1328

United States, Petitioner,

Irving Kahn and Minnie
Kahn:

On Writ of Certiorari to the
United States Court of
Appeals for the Seventh
Circuit,

[January —, 1973]

MR. JUSTICE Dot-GLAs, dissenting.
As a result of our decision in Berger v. _Vew Fork, 388

U. S. 41, a wiretap—long considered to be a special kind
of a "search . ' and "seizure"—was brought under the
reach of the Fourth Amendment.' The dominant fea-
ture of that Amendment was the command that "no
warrants shall issue, but upon probable cause"—a re-
quirement which Congress wrote intp,„18 U. S. C. 11 2518.2

Amendment IV: ''The right of the people to be secure in
their persons, houses. papers, and effects. against unreasonable
searches and seizures. shall not he violated, and no Warrants shall
issue, but upon probable cause. supported by Oath or affirmation.
and particularly describing the place to be searched. and the persons
or things to be seized.-

LS U. S. C. 251S provides in pertinent part.
"(1) Each application for an order a7rthorizing or approving the

Interception of a wire or oral communication shall he made in writing
upon oath or affirmation to a judge of competent jurisdiction and
shall state the applicant's authority to make such application. Each
application shall include the following information:

"(b) a full and complete statement of the facts and circumstances
relied upon by the applicant, to justify his belief that an order
should be issued, including . . (iv) the identity of the person,
if known, committing the offense and whose communications are to
he intercepted..



tith DRAFT

SUPREME COURT OF THE UNITED STATES

No. 72-1328

United States. Petitioner. On Writ of Certiorari to the
u.	 United States Court of

Irving Kahn and Minnie ! Appeals for the Seventh
Kahn.	 J Circuit.

[January	 19731

MR. JUSTICE DOUGLAS, with whom MR. JUSTICE BREN-
NAN concurs, dissenting.

As a result of our decision in Berger v. _Vett, York, 388
U. S. 41, a wiretap—long considered to be a special kind
of a "search" and "seizure"—was brought under the
reach of the Fourth Amendment.' The dominant fea-
ture of that Amendment was the command that "nc
warrants shall issue, but upon probable cause"—a re-
quirement which Congress wrote into 18 U. S. C. § 2518.2

1- Amendment IV. -The :Iglu tie people to be secure in
their persons. houses. papers. .anti effects. against unreasonable
searches and seizures. shall not be violated, and nu Warrants shad
issue, but cipon probaine cause. supported Lit' Oath ,-)r
and particularly describing the ph:tee - o be searched: and the persons
or things to be seized.'

IS C. S. C. §251:, provides in pertinent part
II) Each application for an order authorizing or approving the

	

interception of a wire or oral communication shall be made in writing 	 :-
upon oath or affirmation to a judge of competent jurisdiction and
shall state the applicant's authority to make such application. Each
application shall include the following information.

'fri g a full and complete statement of the facts and circumstances
relied upon by the applicant, to justify his belief that an order
should be issued. including . . (iv) the identity of the person,
if known, committing the offense and whose communications are to
he intercepted.

cr.1
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7th DRAFT

SUPREME COURT OF THE UNITED STATES

No. 72-1328    

United States, Petitioner,

Irving Kahn and Minnie
Kahn.

On Writ of Certiorari to the
United States Court of
Appeals for the Seventh
Circuit 

[January —, 19731

MR. JUSTICE DOUGLAS, with whom MR. JUSTICE BREN-
NAN and MR. JUSTICE MARSHALL concur, dissenting.

As a result of our decision in Berger v. New York, 388
U. S. 41, a wiretap—long considered to be a special kind
of a "search" and "seizure"—was brought under the
reach of the Fourth Amendment.' The dominant fea-
ture of that Amendment was the command that "no
warrants shall issue, but upon probable cause"—a re-
quirement which Congress wrote into 18 U. S. C. § 2518.2

I Amendment IV: "The right of the people to be secure in
their persons, houses, papers, and effects, against, unreasonable
searches and seizures, shall not. be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation,
and particularly describing the place to be searched, and the persons
or things to be seized."

2 18 U. S. C. § 2518 provides in pertinent part.
"(1) Each application for an order authorizing or approving the

interception of a wire or oral communication shall be made in writing
upon oath or affirmation to a judge of competent jurisdiction and

- shall state the applicant's authority to make such application. Each
application shall include the following information:

"(b) a full and complete statement of the facts and circumstances
relied upon by the applicant, to justify his belief that an order
shotild be issued, including . . (iv) the identity of the person,
if known, committing the offense and whose communications are to
be intercepted,

•
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8th bRAFT

SUPREME COURT OF THE UNITETYSTATES

No. 72-1326

['lilted States, Petitioner.) On Writ of Certiorari to the
United States Court of

---Irving Kahn and Minnie i _Appeals for the Seventh
i	 CircuitKahn

[January	 1973]

MR. JUSTICE DOUGLAS. with W1 -10111 MR. JUSTICE BREN-

NAN and MR. JUSTICE MARSHALL concur. dissenting.

As a result of our decision in Berger v. A-eu, York, 388
L. S. 41, a wiretap—long considered to be a special kind
of a "search" and "seizure ---was brought under the
reach of the Fourth Amendment.' The dominant fea-
ture of that Amendment was the command- $ 'that "no
warrants shall' issue. but upon probable cause"—a re-
quirement which Congress \crate into 18 F. S. C. § 2518. 2	 a

C.4

Amendment IV: -The ri .rdit of'no people - to 1)e secure in
t heir persons, houses. ;-)at,P-rs. at yl effects. against unreasonable
searches and seizures. shall	 be viola r ,?1, ;Ind no Warrants shall
issue, but upon probable	 suppor7e,:t. by Oath or affirmation.
and particularly describlinr the pi.Jce	 searched,	 rimo persons
or things to be seized."

IS TS. S. C. § 2•Is provides in pertinent part.
-Co Each application for an order authorizing or approving the

interception of a wire or yommuniyation shall be made in writing
upon oath or affirmation to a iudge of competent jurisdiction and
shall state the applicant's authority to make such application. Each
application shall include the following information•

•	 •

(b) a full and complete statement of the facts and circumstances
relied upon by the applicant. to justify Ins belief that an order
should be issued, including . . . tiv) the identity of the person,
if known, committing the offense and whose communications are to
be intercepted,
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CHAMBERS OF	 ,
JUSTICE WM. J. BRENNAN, JR. February 1, 1974

RE: No. 72-1328 United States v. Kahn 

Dear Bill:

Please join me in your dissenting

opinion in the above.

Mr. Justice Douglas

cc: The Conference
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SUPREME COURT OF THE UNITED STATES

7')-139S

United States. Petitioner,) On Writ of Certiorari to the

United States Court of

Irving Kahn and Minnie	 Appeals for the Seventh

Kahn	 1	 Circuit.

February —, 19741

ivI t. ji-sTicE STE:wART delivered the opinion of the

Court.

On March 20. 1970. an attorney from tile Unite,.I

States Department of Justice submitted all application

for an order authorizing a \viretap interception pursuant

to Title III of the Omnibus Crime Control and Safe.

Streets Act of 1.70. iJ C. S. C. §.§ 2510-2320, to Juclg."
William J. Campbell of the United States District Court

for the Northern District of Illinois. The affidavit ac-

compa,nying. the a pplication contained information in-

dicating that the res!)oudent. Kahn, was a
bookmair 'A-no oi)era;:ed frt..in his residewJe and usef

two home	 e , ,; )Lies to coliduct his business: The

athant.	 *e(.!:ai ;.;2:ent. of The 1; (.•denii Burean of investiga-
tion, providN.: detaiied :nformai ion about Hahn*: alleged gmnblinz
ecnvltie	 To:. informatin \vas derived from the personal observa-
tions or thre-	 inanined sour('es. whose past reliability in gamblim:
investigations was desfrii)od by the aftiant, In addition, the infor-

mation was corrokorat,.:d telephone (•ompany records showing call.,
on Kahn's ti ;tepiiones ro and from a known gambling figure in

another State.

The Government s application and* the ...tecompanying athdaVIt
also claimed that one .Jake Jacohs was 1..1:sin;= a telephone at his
private residonoe to condtn-t	 c.tainhlin,9.: business. The sub-
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SUPREME COURT OF THE UNITED STATES  _

72-131›,

United States, Petitioner.I On Writ of Certiorari to the
United States Court of

Irving Kahn and Minnie	 Appeals for the Seventh

Kahn	 Circuit.

[Februa,ry —, 19741

MR. JusTicE STEWART delivered the opinion of the
Court.

On March 20, 1970. an attorney front the United
States Department of Justice submitted an application
for an order authorizing a wiretap interception pursuant
to Title III of the Omnibus Crime Control and Safe
Streets Act of 1970, 15	 S. C. 4 2510-2520, to Judge

William J. Campbell of the United States District Court

for the Northern District of Illinois. The affidavit ac-

companying the application contained information in-
dicating that the respondent. Irving Kahn, was a
bookmaker who operated from his residence and used,

two home telephones to conduct. his business . ' The

The affiaili. a poeini agent of the .1--- deral Bureau or Investiga-
tion. provided detailed information about Haim's alleged gambling
activities. This information %vas derived from the personal observa-
(ions of three unnamed sources, wbose past reliability in gambling
investigations was described by the al-hant. In addition, tilt, infor-
mation was corroborated by telephone company records showing calls
on Kahn's telephones to and from a known gambling figure in
another State.

The Government's application aml the accompanying affidavit
also claimed that one .1:11:e .Jacobs was using a telephone at hi,
private residence to conduct an illegal gambling business. The sub-

I



CHAMBERS Or

JUSTICE BYRON R. WHITE

January 31, 1974

Re: No. 72-1328 - United States v. Kahn 

Dear Potter:

Please join me.

Mr. Justice Stewart

Copies to Conference

Sincerely,

=
CA

C°

0



C HAM BIIRS

JUSTICE THURGOCD NI,MRS HALL
	 February 4, 1974

Re: No. 72-1328 -- United States v. Irving Kahn and
Minnie Kahn

Dear Bill:

Please join me in your dissent.

Sincerely,

T. M.

Mr. Justice Douglas

cc: The Conference



e of footnote 8
is is the case
respondents

w in Chicago and

January 31, 1974

• United State, v. Kahn

gestions

1. On page S Judge hick&	 is	 used br name. I have
hesitated to name • judge when he is being reversed as, in

effect. is the case here. It may be that he is Daentioaed in order to
indicate that it was net Judge Campbell who beard the motion to

Nevertheless„ I still would like to omit the name.

AB

Mr. Justice Stewart



January 31, 1974

Dear Potter:

Re: No. 72-1328 - United States v. Kahn 

Please join me.

Sincerely,

Mr. Justice Stewart

Copies to the Conference
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JUSTICE LEWIS F. POWELL, JR. January 30, 1974

No. 72-1328 United States v. Kahn

Dear Potter:

Please join me.

Sincerely,

Mr. Justice Stewart

lfpss

cc: The Conference



CHAMFrEPS OF

JUSTICE WILLIAM H. REHNQUIST

January 31, 1974

Re: No. 72-1328 - United States v. Kahn

Dear Potter:

Please join me.

Sincerely,*/

y MCP

Mr. Justice Stewart

cc: The Conference
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