


Supreme Qonrt of the Ynited States
Mashington, B. ¢. 205%3

CHAMBERS OF

THE CHIEF JUSTICE : February 19, 1974

Re: 72-1264 - Mayor of Philadelphia v. Educational

Equality League

Dear Potter:
I join you in the old-fashioned contingent
in terms of the use of the word '"Negro'. So far as

I am aware, I have never used any other term.

I/(R/e%rds

Mr. Justice Stewart

Copies to the Conference
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Supreme Qonrt of the Hnited Stutes
Washington, B. . 205%3

CHAMBERS OF
THE CHIEF JUSTICE

March 21, 1974

Re: No, 72-1264 - Mayor of the City of Philadelphia,
et al v. Educational Equality League,
et al -

Dear Lewis:
Please join me.

Regards,

b [
Mr. Justice Powell

Copies to the Conference
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Supreme Gourt of the nited States
Washington, D. . 20543

CHAMBERS OF
JUSTICE WILLIAM O, DOUGLAS December 19, 1973

Dear Byron:
Would you want to write the

dissent in 72-126L, Mayor of Philadelphis

v. Educational Equality Leazue?

L\\"C
William 0., Douwglas

Mr, Justice Vhite

cc: The Conference

;
(=)
=
[=
&
=}
=
(=)
=
E
(»)
=]
=~
-
52}
o
=3
=t
()
=z
2]
(=]
=]
=2
=1
=i
2]
»]
=
H
3
-
=}
—
<
]
92}
-
o
-4
[
P
E
=]
<
(=}
=1
o
=}
=
2
0
72}




REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS
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Supreine Qourt of the Wnited States
Waslhington, B. . 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS February 27, 1974
Dear Byron:
In 72-1264, Mayor of Philadelphia v. Educational Equality
League please join me in your dissent.

William O. Douglés

Mr. Justice White

cc: The Conference
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§5uprmtg Court of the Ynited Stutes
Washington, D. €. 20513

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS arch 8, 197k

-
Roa-12 Y Z,mwy, dd &

Dear Tyron:
I am g+ill with you on Par: I1I,
I'é let Part I be -- sound aslecp
-~ a8 no one raised the point -- and the

majority do not touch it,
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Supreme Gourt of the Ynited States
Washington. D. €. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS arch 21, 12.713_

Dear Byron:
Pleace join m2 in Poxrt IT of your

dissent in T2-126L, layor v, FPducational

S e T -
Equelity Lea~ue,

Mr, Justice 'hite

ce: The Conferance
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Bupreme Court of the Hnited States
Waslhington, D. . 20513

(;”N"”ERS Q-
JusTici: wit - BRENNAN,UR. March 6, 1974

ph- 0. 72-1264 Mayor of Philadelphia v.
Educational Equality League, et al.

Dear BYvon:

Please join me.

Sincerely,
Y.

me Justice White

cr. he tonference
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, Supreme Gonrt of thye Hnited States

Washingtor, B. 4, 20543 /

February 19, 1974

CHAMBERS OF
JUSTICE POTTER STEWART

Re: No. 72-1264, Mayor v. Educational Equality
League

Dear Lewis,

I am glad to join your opinion for the Court in
this case.

I know I am getting old, and perhaps old-fashioned
as well, but I have a strong personal preference for the
. word ""Negro'' both as adjective and noun rather than

"black." I would be interested in knowing the views of
the Brethren on this question,

Sincerely yours,
75
ya

Mr. Justice Powell

Copies to the Conference




Supreme Gonrt of te Ynited States
Waslhington, B. . 205143

CHAMBERS OF
USTICE BYRON R.WHITE

January 2, 1974

Re: No. 72-1264, Mayor of Philadelphia v.
Educational Equality League

Dear Bill:
I should be glad to attempt a dissent in
this case.

Sincerely,
A
Mr. Justice Douglas

Copies to Conference

&
=
=)
=]
[=]
)
=
2
<4
=
&
Q
=)
=
=
=1
2]
-3
-
=]
=z
[97]
=]
=
=
=
é
[92]
]
=
-
~
e
=
jo|
<
-
w
=t
=]
?
-
==
E
3
(=]
=y
[»)]
=]
=z
o
&=
2}
N



To: Te
L.
2nd DRAFT :
SUPREME COURT OF THE UNITED STATES™ "
Clreuizvad:

No. 72-1264

Mayor of the City of
Philadelphia et al.,
Petitioners,

.
Educational Equality
League et al.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

[February —, 1974]

Mg. Justice WHITE, dissenting in part.

On the record in evidence before it. the Court of
Appeals found that the 1971 nominating panel was dis-
eriminatorily chosen. Although the sufficiency of the
evidence to support that conelusion is arguable, I would
not substitute our own view of the facts and overturn
the Court of Appeals’ judgment in this respect. Negroes
comprised 34% of the population. and 60% of the pub-
lic school students were Negroes. The purpose of the
ordinance establishing the nominating panel was to
stimulate and invite participation by all groups in the
community, including Negroes and other minorities. [t
is. therefore. especially significant, even from this distant
vantage point, that despite the evident intent of the
ordinance to have municipal authorities seek out city-
wide assoclations and interest groups, the city official
most responsible, short of the Mayor, for the compo-
sition of the panel confessed ignorance of many of the
organizations from which nominations to the commission
might have been made and which might have put for-
ward meritorious suggestions for school board member-
ship. There was also highly probative evidence with
respect to the Mayor's statement that he intended ta

()

stice
2 Douglas
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To: The Chief Justice
— Mr. Justice Douglas
LJZ dﬁf/ Brennan
L Stewart
Harzhall
Blackmun
Powell

forr T v o o

.“""M’ /w13

8rd DRAFT Rehnovist
SUPREME COURT OF THE UNITED STATES ;... ;.
No. 72-1264 Circulatad:

——— - -

Mayor of the City of

Philadelphia et al.,
raceiphia et al, On Writ of Certiorari to the

Petitioners, ) ‘, X
‘ United States Court of Ap-

s , peals for the Third Cireuit.
Educational Equality .

League et al.

{ February -- 10741

Mg. Justice Wk, dissenting

Although the majority deseribes the “gravamen” of
the respondents’ complaint as grounded on the Fqual
Protection Claute of the Fourteenth Amendment. re-
spondents equally contenderl that the racially discrimi-
natory appointment of members to the Edueational
Nominating Panel violated “the express provisions aud
intended purpose of the Eduecational Supplement’” to
the Philadelphia Home Rule Charter.  The action
sought injunetive and declaratory relief. mnder 42 5. €7
§ 1983, and jurisdiction was invoked under 28 U0 =00
§1343 (3.

The District Court, after trial at which evidence was
developed on both the constitutional and state elaims,
decided the constitutional elaim adversely to the re-
spondents. As to the state claun, the court stated:

“Further., plaintffs would have us constrae Section
12-206 (e) of the Educational Supplement to hold
that the phrase ‘representative of the community’
refers to raciu! balance, However. the interpreta-
ton of this statute would more property be decided

SSTAONOD J0 XdVIFIT ‘NOISTATA LATYOSANVH HHL 40 SNOILOATTIOD HHI WOdd AAINA0dLHH
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4th DRAFT From: White, J
SUPREME COURT OF THE UNITED STATES..,....

No. 72-1264 Recirculated: J - ;Z -7

Mayor of the City of
Philadelphia et al.,
Petitioners,

v

On Writ of Certiorari to the
United States Court of Ap-

o . peals for the Third Circuit.
Educational Equality .

League et al.

[February —, 1974]

Mg, Justice WHITE, dissenting.
i

Although the majority describes the ‘“‘gravamen” of

the respondents’ complaint as grounded on the Equal

. Protection Cl#use of the Fourteenth Amendmnent. re-
spondents equally contended that the racially diserimi-
natory appointment of members to the Educativnal
Nominating Panel violated “the express provisions and
intended purpose of the Educational Supplement™ to
the Philadelphia Home Rule Charter. The action
sought injunctive and declaratory relief. under 42 U. 8. (.
§ 1983, and jurisdiction was invoked under 28 UL =0 O
§ 1343 (3).

The District Court, after trial at which evidence was
developed on both the constitutional and state claims,
flecided the constitutional claim adversely to the re-
spondents.  As to the state claim, the court stated:

“Further, plaintiffs would have us construe Section
12-206 (¢} of the Educational Supplement to hold
that the phrase ‘representative of the community’
refers to racial balance. However, the interpreta-
tion of this statute would more properly be decided
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5th DRAFT

Fr

SUPREME COURT OF THE UNITED STATB%S_
No. 72-1264

Mayor of the City of
Philadelphia et al.,
Petitioners,

v,
Educational Equality
League et al.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

[February —, 1974]
MRg. Justice WHITE, dissenting,

T

Although the majority describes the “‘gravamen” of
the respondents complaint as grounded on the Equal
Protection Clause of the Fourteenth Amendment, re-
spondents equally contended that the racially diserimi-

_natory appointment of members to the Educational

Nominating Panel violated “the express provisions and
intended purpose of the Educational Supplement™ to
the Philadelphia Home Rule Charter.! The action
sought injunctive and declaratory relief, under 42 U. S. C.

1 This was a “short and plain statement of the claim,” and was
a general assertion that there had been racially dizeriminatory
appointments in violation of the Charter. As the Court stated m
Conley v. Gibson, 355 U. 8. 41, 4748 (1957), “[tJhe Federal Rules
reject the approach that pleading ix a game of <kill in which one
misstep by counsel may be decixive to the outcome and accept the
principle that the purpose of pleading i= to facilitute a proper
decixion on the merits,” A fuir reading of the complaint shows
that this general claim was supporred by allegations of racial
diserimination in the body of the complaint and that other violations
of the Supplement were asserted “{i]n addition” to the allegations
of rucial dizerimination.

N TPT . W e
om: Wioite,
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6th DRAFT
_SUPREME COURT OF THE UNITED STATES
.No. . 72-1264 e

™
i

@]

Mayor of the City of
Philadelphia et al,,
Petitioners,

.
Educational Equality
League et al.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Cireuit.

[February —, 1974]

Mr. Justice WHITE. with whom Mg. JusTice Bren -

~NaN and Mg. JUsTICE MARSHALL join, dissenting
{

Although the majority desecribes the “gravamen” of
the respondents’ complaint as grounded on the Equal
Protection Clause of the Fourteenth Amendment, re-
spondents equally contended that the racially diserimi-
natory appointment of members to the Educational
Nominating Panel violated “the express provisions and
intended purpose of the Educational Supplement” to
the Philadelphia Home Rule Charter.! The action
sought injunctive and declaratory relief, under 42 U. 8. C.

! This was a “short and plain statement of the claim,” and was
& general assertion that there had been racially diseriminatory
appointments in violation of the Charter. As the Court stated
Conley v. Gibsun, 355 U. S. 41, 478 (1957), “[t]he Federal Rules
reject the approach that pleading is a game of skill in which one
misstep by counsel may be decisive to the outcome and accept the
principle that the purpose of pleading i« to facilitate a proper
decision on the merits.”” A fair reading of the complaint shows
that this general eclaim was supported by allegations of racial
diserimination in the body of the complaint and that other violations
of the Supplement were asserted “[i]n addition” to the allegitions
of racial diserimination

SSTUONOD 40 XIVIII'T ‘NOISIATA LATAISANVH HHL A0 SNOILDIATIOD THIL WOdA dAINA0NITA




Slqmeme Gonrt of thye Hnited States
Waslington, D. €. 20513

CHAMBERS OF
JUSTICE THURGOOD MARSHALL March 21, 1974

Re: No. 72-1264 -- Mayor of Philadelphia v.
Educational Equality League

Dear Byron:
Please join me.

Sincerely,
-
A7

T. M.

Mr. Justice White

o

cc: The Conference
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Supreme Qonrt of the Ynited Stutes
Wauslington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

March 4, 1974

Dear Lewis:

Re: No. 72-1264 - Mayor v. Educational
Equality League

Will you please place the following at the end of your
opinion:
"Mr, Justice Blackmun concurs in Part II
of thde Court's opinion and therefore joins
in its judgment, "
Sincerely,
|

/

Mr, Justice Powell

Copies to the Conference
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Supreme Gonrt of the Ynited States
MWashington, B. . 20513

CHAMBERS OF .
JUSTICE HARRY A, BLACKMUN

March 5, 1974

Re: No. 72-1264 - Mayor of Phlladelphla v.
Educational Equality League

Dear Lewis:
This will supplement my note of March 4. You may also
join me in Part III of your opinion.

Sincerely,

A4

Mrzr. Justice Powell

cc: The Conference

SSTADNOD 40 XdVIAI'T ‘NOISTAIA LJTUISANVH AHL 40 SNOLLOATION THI WOHd @IdNAOIITH



Supreme Gonrt of the Hnited Stuten
Buslingtor, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 20, 1974

Re: No. 72-1264 - Mayor of Philadelphia v,
Educational Equality League

Dear Lewis:
I have carefully recanvassed my posture in this case.
Please join me now in your opinion in full and ignore my quali~
fied joinder set forth in my notes of March 4 and 5. '
_ Sincerely,
» ol

Mr. Justice Powell

éc: The Conference




1st DRAFT

To: The Chier 7
Mr. Justi
Mr.
Mr.
Mz,

- Mr.
{r,

Mr.

l' Q

SUPREME COURT OF THE UNITED SFATES:...-; -

No. 72-1264 Cirevizietiprp 15 1a74

Recirguia-n.

Mayor of the City of
Philadelphia et al.,
Petitioners,
Eduecational Equality
lLeague et al

{ February ——. 1974/

o

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

Mg, Justice Poweny delivered the opmion of the

Court.

In 1965 the voters of Philadelphia approved a public
education supplement to their city charter establishing
the present structure of the Philadelphia Board of Edu-
cation (the School Board or Board). The supplement,

. which appears as Art. XII of the city charter,

vests

in the Mayor a double appointment power with regard
to .the School Board. The Mayor appoints the nine
members of the Board. but he is assisted in that task by
another entity that he also appoints, the Educational
Nominating Panel (the Nominating Panel or Panel).
The function of the Panel is to seek out qualified candi-
dates for service on the School Board by polling civie
arganizations and the ecitizenry at large, to interview
those candidates. to deliberate on their qualifications,

and to submit selected nominees to the Mayor.

The

Panel submits three nominees for every vacancy on the
Board. In his discretion, the Mayor may request an

' The relevant provisions of Art. XIT of the Philadelphix Home
Rule Charter are set forth as an appendix. at pp. — - —, infra.

v
.

e Lou
-

2 D
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February 20, 1974

No. 7201264 Mayor of Philadelphia v. Educational
Equality League

Dear Potter:

Until I came to the Comrt 1 customarily used the word -
"Negro'. I gained the impression here (perhaps erroneously),
and dlso from the national media, that the current preferred
usage was "'black',

I would happily follow whichever usage Thurgood recommends.

Sincerely,

Mr, Justice Stewart
ifp/ss

| cc: The Conference




To: The Chief Justice
Mr. Justice Douglas
wei, Justice Brennan
Mr. Justice Siewart

Mr. Justice White
Mr. Justics larshall

Mr. Justice B My

T ol ™ 7 2
Mr. Justice Rehoguist

9%

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

s NN
Circulated:

T?c\c?rculateiﬁg o1 iar4

No. 72-1264

Mayor of the City of
Philadelphia et al.,
Petitioners,

v,
Educational Equality
League et al.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

[February ——, 1974]

Mg. JusticE PowkLL delivered the opinion of the
Court.

In 1965 the voters of Philadelphia approved a public
education supplement to their city charter establishing
the present structure of the Philadelphia Board of Edu-
cation (the School Board or Board). The supplement,
which appears as Art. XII of the city charter' vests
m the Mayor a double appointment power with regard
to the School Board. The Mayor appoints the nine
members of the Board, but he is assisted in that task by
another entity that he also appoints, the Educational
Nominating Panel (the Nominating Panel or Panel).
The function of the Panel is to seek out qualified candi-
dates for service on the School Board by polling civic
organizations and the citizenry at large. to interview
those candidates, to deliberate on their qualifications,
and to submit selected nominees to the Mayor. The
Panel submits three nominees for every vacancy on the
Board. In his discretion, the Mayor may request an

1The relevant provisions of Art. XII of the Philadelphia Home
Rule Charter are set forth as an appendix, at pp. — - —, iufra.
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17,1v, (376

cation (the School Board or Board).

to the School Board.

To: The Chief Justice

Mr.
-idr.
¥r.
Mr.
Mr.
Mr.
Mr.

3ridd DRAFT

(O VARV

No. 72-1264

Mayor of the City of
Philadelphia et al.,
Petitioners,

V.

On Writ of Certiorari to the
United States Court of Ap-

. : y X peals for the Third Circuit.
Fducational Equality

League et al,

| February —. 1974]

Mgk Justice Powent delivered the opinion of the
Court.

In 1965 the voters of Philadelphia approved a publie

education supplement to their city charter establishing

the present structure of the Philadelphia Board of Edu-
The supplement,
which appears as Art. XII of the city charter!' vests
in the Mayor a double appointiment power with regard
‘The Mayour appoints the nine
members of the Board. but he is assisted in that task by
another entity that he also appoints, the Edueational
Nominating Panel (the Nomivating Panel or Panel).
The funetion of the Panel is to seek out qualified candi-
dates for service on the Nchool Board by polling civie
organizations and the ecitizenry at large. to interview
those candidates, to deliberate on their qualifications,
and to submit selected nominees to the Mayor. The
Panel submits three nominees for every vacancy on the
Board. In his disceretion. the Mayor nay request an

“The relevant provisions of Art. XII of the Philadelphin Home
Rule Charter are set forth a= an appendix, at pp. — ~ —. infra.

Justice Deouglas
Justice T
Justice &
Jistice W
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Supreme Qourt of the Hnited States
Washington, B. ¢ 20543

. CHAMBERS OF
JUSTICE LEWIS F, POWELL,JR.

March 6, 1974

No. 72-1264 Mayor of Philadelphia v, Educational Equality League

MEMORANDUM TO THE CONFERENCE:

Byron's revised dissent, circulated March 5, would
vacate the judgment of the Court of Appeals and remand to the
District Court for assessment of a state law claim., This was
not a question raised in the petition for certiorari, nor was it

addressed or considered in the briefs, in oral argument or in our
Conference discussion.

While this does not suggest in any sense that the Court is
foreclosed from considering it at this time, I write this memorandum
primarily to say that Byron has raised a new question and although
I am not inclined to agree with his proposed resolution of it, I
will require additional time for study and for the circulation of a
revised draft opinion. I will do this as promptly as I can.

I might add that I am troubled by the implication of a
proposed rule that would require federal district courts in civil
rights cases to disregard federal constitutional claims in favor of
peripheral state law issues. Moreover, I am not sure that I agree
with the notion that abstention is appropriate in civil rights cases

whenever there is a question of state law of so little color as is
present here,

Sincerely,

; g a1onaoddTd
SSTUONOD A0 XAVEAYT ‘NOTSIATA LATAISANVH FHL J0 SNOLLOATI0D FHL HO¥i ad

/ e
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” 57/1, 13, /‘, e To: The Chief Justice
Mr. Justice Dougilas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice Whitae
Mr. Justice ¥arshall
Mr. Justice Blachmur
Mr. Justice Rehnquis -

4ih DRAFT
. From: Pcowe
SUPREME COURT OF THE UNITED STATES IP e
PO rculated:

——————

Recirculateg :@ 13 1974

No. 72-1264,

Mayor of the City of
Philadelphia et al.,
Petitioners,

-
v,

On Writ of Certiorarl to kthe
United States Court of Ap-

. eals for the Third Circuit.
Educational Equality p r the 1hird (areul

League et al.

1 February —. 1974

Mg. Justick PoweiL deliversd the opinon of the
Court. )
In 1965 the voters of Philadeiphw approved a public
‘ education supplement to their city charter establishing
the present structure of the Philadelphia Board of Edu-
cation (the School Board or Board;. The suppiement,
which appears as Art. XII of the city charter' vests
in the Mayor a double appointment power with regard
to the School Board. The Mayor appoints the nine
members of the Board, but he is assisted in that task by
another entity that he also appoinis. ths ltducasional
Nominating Panel (the Nominating Panel or Panel:
The function of the Pane! is to seek cut qualified candi-
dates for service on the School Board by polling civie
organizations and the citizenry at large, to interview
those candidates, to deliberate on their qualifications,
and to submit selected nominees to the Mayor. The
Panel submits three nominees for every vacancy on the
Board. In his discretion. the Mayor may request an

SSTUINOD 40 XAVEAIT ‘NOISIAIQ LATAISANVH JHL 40 SNOILOATTOD FHIL ROUA aadnaoddTda

1The relevant provisions of Art. X!I ot the Philudelphia Home
Rule Charter are set forth as iy uppendix, ar pp. - - — infrg.




Supreme Gonrt of the Huited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H., REHNQUIST

February 28, 1974

Re: No. 72-1264 - Mayor of the City of Philadelphia

v. Educational Equality League

Dear Lewis:

Please join me.

Sincerely, V}

N

Mr. Justice Powell

Copies to the Conference
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g Snpreme Qonrt of the Vnited Stutes
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

March 18, 1974

Re: No. 72-1264 - Mayor v. Educational Egquality League

Dear Lewis:

I think you have done a good job in your new Part IV
in responding to Byron's fntentions about abstention. I find
myself in full agreement with everything in the section except
the text of footnote 24, with its reference to the ALI
proposal. I am not sure whether I would have voted for the
proposal if I had been a member of the ALI at the time it
was adopted, but I don't see that it has any very direct
bearing on the state of the law of-abstention in this Court.
I would much prefer to see you say no more than you have
to decide this particular case.

Sincerely, .

Mr. Justice Powell
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