


Suprente Qonrt of the Hnited Stutes
Washington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE
March 21, 1974

Re: 72-1254 - Smith v. Goguen

Dear Harry:
Please join me in your dissent.

Regards,

b

~ Mr. Justice Blackmun

Copies to the Conference
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Supreme Qonrt of Hye Virited Stutes
Washington, B. §. 20543

CHAMBERS. OF
THE CHIEF JUSTICE

March 21, 1974

Re: 72-1254 - Smith v. Goguen

Dear Harry:
Please join me in your dissent.

Regards,

O

Mr. Justice Blackmun

Copies to the Conference

P, S. (HAB only) It seems to me it would help clarify
the final sentence of your dissent if you insert the word

"Massachusetts' before the word '"court's''.
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Supreme Qonrt of the Hnited States
HRuslhington, B. €. 205%3

CHAMBERS OF . . . ’
THE CHIEF JUSTICE _ March 22, 1974

Re: 72-1254 - Smith v. Goguen

Dear Bill:
Please join me in your dissenting opinion.

Regards,

Mr, Justice Rehnquist

Copies to the Conference

SSTAONOD A0 XAVEMIT ‘NOISIAIQ LATYDSANVH THL 40 SNOLLOATTOD AHL WOId qIINA0UdTd



Supreme Gonrt of the Ynited States
Waslington, M. §. 20503

CH‘;MBERS OoF
JUSTICE WILLIAM O. DOUGLAS Novenber 21, 1973

MEMO TO JUSTICES BRENWAN, STEWART, MARSHALL AND PCWELL:

I have put in sumnary form my conclusions in 72-125k4, Smith
v. Goguen. As I recall the Conference discussion Bill Brennsn affirmed
on First Amendwent grounds as did Thurgood.

Potter, I recall went both cn vagueness and overbreadth,

Lewis, I believe, went only on vagueness,

Anyone can; of course, write his own perso.na.'l. views. My
concern a.‘i: this time is whether we can get a Courit.

I have stated my preferences in my memo. But I could,
I believe, go on vagueness as well as overbreadth,

Perhaps either Potter or Lewis should write this opinion.
Perhaps the five of us should have a brief conference .' Friday the

23rd at 3 pem. would be o,k. with me.

SSTYINOD A0 XAVEAIT ‘NOISTIATA LATYISONVH THL 40 SNOILOTTIOD THI WO¥d QADNA0¥dTd
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CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS November 21, 1973

Supreme Gonrt of the Ylnited States \/
Washington, T. §. 20543 L ,

Dear Chief Justice:

assign No. 72-558

On going oyer your Assignment Sheet I notice I am to

teffel v, Thdmgson. I assign it herewith

to Mr. Justice BrennanX

My memorandum No. 72-1254 Smith v. Goguen is at the printer

\/ and should be circulated this afternoon. I come out to affirm.

o M

William O. Douglas

The Chief Justice

cc:

The Conference

SSTUONOD 40 XIVHLIT ‘NOISTAIQ LATADSANVK HHL J0 SNOILDATTOD FHI W04 AONA0HdTA




- Justice e

Y. TO IH4] Th ~
y o! e ‘Jhi ef Ju s3tipa
/ MI\ t..C ._,‘

2nd DRAFT

. FI‘Om :
No. 72-1254

Joseph Smith, Sheriff of Bent v n
Worcester County, On Appeal frfnnc“ﬁ_'ﬁ%u*f‘ﬁi‘t"éd\‘
Appellant, ’ States Court of Appeals for T e

L. the First Circuit.
Valarie Goguen.

| December —. 1973]

Memorandum from MRg. JusTicE DovcLas.

The brief record in this case shows no more than that
the appellee wore a flag decal affixed to the seat of his
pants, that he was approached by a police officer, and
that bystauders were amused at the display or perhaps
at the officer’s concern. The appellee was not involved
in a picket line‘or a demonstration. Nevertheless it is
argued that affixing the flag to the seat of one's pants
could be expression of an opposed view just as surely
as when an obviously loyal American wears the flag on
his suit lapel. Neither may voice any opinion concur-
rently. The argument is that the flag is a symbol which
speaks for itself just as the black armbands did in Tinker
v. Des Moines School District, 393 U. S. 503, though
no words are spoken. The flag is always taken to stand
for this country and its associated ideology and policies.
Wearing a subtle and decorous flag lapel button on one’s
suit communicates an attitude of approval toward the
symbol and things for which it stands. Affixing the
flag to one’s pants conveys quite a different message;
and in this case it aroused the ire of the Leominster
police officer and the amusement of the appellee’s friends..
May a State favor one over the other consistently with
the First Amendment?
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Supreme Conrt of the Hnited States
Waskingtan, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS chember 21, 1973

MEMO TO JUSTICES BRENNAN, STEWART, MARSHALL,
AND POWELL:

As respects 72-1254, Smith v. Goguen

Lewis says he cannot attend a conference

on Friday the 2

(e W/

William O, Douglas

SSTAIONOD A0 XAVIMIT ‘NOISIATIA LATHYISANVH FAHL J0 SNOTLOATIOD ANL WOAA qIdNA0YdTH




Supreme Conrt of the United States
Washington, D. €. 20533

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS

Noverber 26, 1973

Dear Chief:

In 72-1254, Smith v. Gosuen

the opinion has been assigned to Lewis.,

Wi/

William O, Douglas

The Chief Justice

c¢e: The Conference
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Supreme Gonrt of the Yinited Stutes
Washington, D. §. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS January 8, 1974

Dear lewis:

Please join me in your opinion in

72-1254, Smith v. Goguen.

WILLIAM O, DOUGLAS

=

by %«

Mr, Justice Powell

c¢c: The Conference

Pt ot !
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Supreme Court of the Hnited Stuates
R Waslington, D. ¢. 205143

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. January ]0’ ]974

RE: No. 72-1254 - Smith v. Goguen

Dear Lewis:

Please join me in your fine opinion in
the above. And thank you for making the
changes in the last paragraph. They make
clear what I’ thought was implicit.

Sincerely,

”

Mr. Justice Powell <

cc: The Conference
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Supreme Qonrt of tye Ynited States
 Washingten, D. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

November 21, 1973

. Re; No. 72-1254, Smith v. Goguen

Dear Bill,

I shall be available for a Conference on
Monday, November 26, at 3:00 p.m.

Sincerely yours,

'...-7/;
o/ \7

Y
\ -
-

Mr. Justice Douglas

Copies to Justices Brennan, Marshall and Powell
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CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Qonrt of the United States
Waal;ingtm, B. 4 20543

January 9, 1974

Re: No. 72-1254, Smith v. Goguen

Dear Lewis,

I am glad to join your opinion for
the Court in this case.

4

Sincerely yours,

(g,
\/ |

Mr. Justice Powell
Copies to the Conference
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Supreme Gonrt of the Hnited Stutes
Waslington, D. . 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 17, 1974

Re: No. 72-1254 - Smith v. Goguen

Dear Lewis:
I shall very likely be in dissent in this
case.

Sincerely,
By
Mr. Justice Powell

Copies to Conference

g
=
=)
=
[=}
2]
B
3
=
!
&5
l»]
a -
™
™
=1
9]
=
=
=]
2z
%]
=
r=3
=
=
E
72}
2]
=
=t
la~)
=
=]
i
<
[
92 ]
Y
=]
‘Z
-
-
=
:
o
=1
(@]
(=}
=
o
&
[92]
w




To: The Chie? Juszties
— Ao 2 Deund
"
 Hrad

ist DRAFT
SUPREME COURT OF THE UNITED STATES =~

Cluciinizls 2= A9

No. 72-1254

Juseph Smith. Sheriff of
Worcester County. On Appeal from the United
Appellant, States Court of Appeals for
7, the First Circuit,

Valarie Goguen,
[ March —. 1974]
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Mg. Justict WHITE. coneurring 1n the judgment, 5

. . . oy . Q

It is a crime in Massachusetts if one mutilates, =
tramples. defaces or “treats contemptuously” the flag of =
the United States. Respoudent Goguen was convicted «
of treating the flag contemptuously. the evidence being =)
that he wore a, likeness of the flag on the seat of his =
pants. The Court holds this portion of the statute too =
c
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vague to provide an ascertainable standard of guilt in any
situation, including this one. Although [ concur in the
judgment of affirmance for other reasons. 1 cannot agree
with this rationale,

It is self-evident that there is a whole range of conduct
that anyone with at least semblance of common sense
would know is contemptuous conduct and that would
be covered by the statute if directed atv the flag. Iu
these instances. there would be ample notice to the actor
and no room for undue discretion in enforcement officers.
There may be a variety of other conduct that might or
might not be claimed contemptuous by the State, but
unpredietability in those situations does not change the
certainty in others.

[ am also confident that the statute was not vague
with respect to the conduet for which Goguen was ar-
rested and convieted It should not be beyond the rea-
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Freom: White, d.
SUPREME COURT OF THE UNITED STA’&EHS@_M

No. 72-1254 Rscirculated: 3=/9-7%

Joseph Smith, Sheriff of
Worcester County., On Appeal from the United

Appellant, States Court of Appeals for
7, the First Circuit,
Valarie Goguen. | .

[ March —-. 1974

Mgz Justice WHITE, coneurring in the judgment.

[t is a erime in Massachusetts if one mutilates,
tramples. defaces or “treats contemptuously” the flag of
the United States. Respondent Goguen was convieted
of treating the flag contemptuously. the evidence being
that he wore a likeness of the flag on the seat of his
pants. The Court holds this portion of the statute toc
vague to provide an ascertainable standard of guilt in any
situation, including this one. Although I concur in the
judgment of affirmance for other reasons, I'cannot agree
with this rationale.!

LThere has been recurring htigation, with diverse resiltzs. over

the validity of Hag use and Hag desecranion statutes,  Representa-

tive of the federal and state eases are the followmg: Thoms v,

Heffernan, 473 F. 2d 478 (CA2 1473): Long Istand Vietnam Mora-

torium Committee v. Cahn, 437 F. 2d 344 (CA2 1970); United

. States v. Crosson, 462 F. 2d 96 (CAY 1972); Joyee v. United States,
| — U, 8 App. D. C. — 454 F. 2d 971 (1971). cert. denied, 405
{ U, 8,989 (1972); Deeds v. Beto, 353 F. Supp. 840 (ND Tex. 1973) ;
= Oldroyd v. Kugler, 327 F. Supp. 176 (N, J. 1970) . Sutherland
DeWulf. 323 F. Supp. 740 (3D . 1971y; Parker v, Morgan, 322

F. Supp. 585 (N. C. 1971} Crossoy v. Sidver. 319 F. Supp. 1054

(Aniz. 1970) . Hodsdon v. Buckson. 310 F. Supp. 325 (Del. 1970);

Unated States v. Ferguson. 302 F Supp. 1111 (ND Cal. 1969) : Stute

? v. Royal, — N H. ——, 305 A. 2d 676 11973}, State v. Zinmelman.
H2 N 0279, 300 AL 2d 129 (1973) 0 State v Spence. 81 Wash 2d
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Supreme Qonrt of te Ynited States
Waslingten, B. €. 20513

CHAMBERS OF
JUSTICE THURGOOD MAPSHALL January 10, 1974

Re: No. 72-1254 -- Smith v. Goguen

Dear Lewis:

-

Please join me in your opinion in this case.

Sincerely,
. '/'-’/
s

T.M.

Mr. Justice Powell

<

cc: The Conference
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Supreme Qonrt of the Hnited States
MWashington, B. 4. 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

January 17, 1974

Dear Lewis:

Re: No. 72-1254 - Smith v. Goguen

I, too, shall very likely be in dissent in this case. If
there is no writing, I shall appreciate your noting the following
at the end of your opinion:

MMr, Justice Blackmun dissents,. '

Sincerely,

W/
Lim
—

Mr., Justice Powell

Copies to the Conference
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To: The Chief Justice
Mr. Justice Dcuglas
Mr. Justice. Erennan v

-

Mr. Justice Scewart

¥, Jdustic it
¥r. Justice marshall
¥r. Justice Powell
1st DRAFT Mr. Justice Rehrquist
SUPREME COURT OF THE UNITED STATES -« . .., ..
No. 721254 Circulateli: _3/&;/_7_9/___

Yo e T e .
Re(, Lrculofad:

Joseph Smith, Sheriff of
Worcester County, |On Appeal from the United
Appellant, States Court of Appeals for
V. the First Circuit,

Valarie Goguen.
[March —, 1974}

Mg. JusTicE BLackMUN, dissenting.

I agree with Mg. Justice WHiITE in his conclusion
that the Massachusetts flag statute is not unconstitu-
tionally vague. I disagree with his conclusion. and with
that of the Court. that the words “treats contemptuously™
are necessarily directed at protected speech and that
Goguen’s conviction for his immature antic therefore
cannot withstand constitutional challenge.

I agree with Mg. Justice RErNQUIST when he con-
cludes that the First Amendment affords no shield to
Goguen's conduct. I reach that result, however. not on
the ground that the Supreme Judicial Court of Massa-
chusetts “would read” the language of the Massachusetts
statute to require that “treats contemptuously™ entails
physical contact with the flag and the protection of its
physical integrity. but on the ground that that court,
by its unanimous rescript opinion, has in fact already
done exactly that. The court’s opinion states that
CGoguen “was not prosecuted for being ‘intellectually . . .
diverse' or for ‘speech.’ as in Street v. New York, 394
TU. S. 576, 593-594 . . . .” Having rejected the vague-
ness challenge and concluded that Goguen was not pun-
ished for speech, the Massachusetts court, in upholding
the conviction, has necessarily limited the scope of the

SSTUINOD A0 XAVEGIT ‘NOISTATA LATHISANVHK HHL 40 SNOLLOTTIO) AHI WO QIdINA0ddTI




Supreme onrt of the Ynited States
‘iﬁtxslrixtgtun, B. 4. 20543

N CHAMBERS OF
JUSTICE LEWIS F POWELL, JR. November 26, 1973

Gentlemen:

Here is the opinion of the Iowa Supreme Court in Iowa v. Kool,
which I mentioned.

The Iowa Supreme Court reversed a conviction under facts
quite similar to those involved in Spence v. Washington.

Sincerely,

‘4

e

/\ € e

Mr. Justice Douglas

Mr, Justice Brennan

Mr. Justice Stewart
~ Mr. Justice Marshall

1fp/ss
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To: The Chief Justice

. Justice Douglas

. Justice Brennan

. dJustice Stewart
dJustice Vhite
Juetics searshall
Justice Blacimun
Juctice Rehnquist

SEREERE

9nd DRAFT

Fr
SUPREME COURT OF THE UNITED STATES a5 74

om: Pows1l, J.

No. 72-1254 Recirculated:
Joseph Smith, Sheriff of ‘
Worcester County, |On Appeal from the United
Appellant, States Court of Appeals for
v. the First Circuit.
Valarie Goguen.

[January —, 1974]

Mk. Justice PoweLn delivered the opinion of the
Court
The Sheriff of Worcester County, Massachusetts, ap-
peals from a judgment of the United States Court of
Appeals for the First Circuit holding the contempt pro-
vision of the Massachusetts flag misuse statute unconsti-
‘ tutionally vague and overbroad. Goguen v. Smith, 471
F. 2d 88, aff'g, 343 F. Supp. 161 (Mass. 1972), prob. juris.
noted, 412 U. 8. 905 (1973). We affirm on the vague-
ness ground. We do not reach the correctness of the

holding below on overbreadth or other First Amendment
grounds:

I

The slender record in this case reveals little more
than that Goguen wore a small cloth version of the
United States flag sewn to the seat of his trousers.! The

1 The record consists solely of the amended bill of exceptions
Goguen filed in the Massachusetts Supreme Judicial Court, the
opposing briefs before that court, the complaint under which Goguen
wis  prosecuted, and Goguen's federal habeas corpus petition,
Appendix 1-36, 42—43. We do not have a trial transeript, although
Goguen'’s amended bill of exceptions briefly summarizes some of the

SSTUINGD A0 XUVHEIT ‘NOISTATA LATUOISANVH HHL J0 SNOLLDHATIOD THI WOUA (IEII)I]GO}I(I?RI




To: The Chief Justice

- Mr. Justice Douglas
-Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marghall
Mr. Justice Blsc:

3rd DRAFT Mr. Justice Rehpq:::t
SUPREME COURT OF THE UNITED STA®ZES: rove1;
No. 72-1254 Circulated:
-
‘ _ e Reci +
Joseph Smith, Sheriff of rcula“e‘zﬂ—g_}_ﬂL
Woreester County. On Appeal from the United
Appellant. States Court of Appeals for
v, the First Cireuit. .

Valarte Coguen.
[January —, 1974]

Myr. Justice Powewn delivered the opinion of the
(‘ourt.

The Sheriff of Worcester County, Massachusetts, ap-
peals from a judgment of the United States Court of
Appeals for Lhe: First Circeuit holding the contemipt pro-
vision of the Massachusetts flag misuse statute unconsti-
tutionally vague and overbroad. Goguen v. Smith, 471
F. o 2d 88, aff'g, 343 F. Supp. 161 (Mass. 1972), prob. juris.
noted, 412 U7, 8. 905 (1973). We affirmm on the vague-
ness ground. We o not reach the correctness of the
holding below on overbreadth or other First Amendment

grounds,

{

The slender record in this case reveals little more
than that Goguen wore a small cloth version of the
United States flag sewn to the seat of his trousers.'! The

'The record consists solely of the amended bill of exceptions
Goguen filed in the Massachusetts Supreme Judieial Court, the
opposing briefs before that court, the complaint under which Goguen
wax prosecuted. and  Goguen'’s  federal habeas corpus  petition.
Appendix 1-36, 42-43.  We do nor have a trial transeript, although
Goguen's amended hill of exceptions briefly summarizes some of the

SSTIONOD 40 XAVELIT ‘NOISTATA LATEISNANVH AAL 40 SNOLLIOATIOD FAHI WO adonaodddd
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SUPREME COURT OF THE UNITED STATES

No. 72-1254

Joseph Smith, Sheriff of
Worcester County, On Appeal from the United
Appellant, States Court of Appeals for
. the First Circuit.

Valarie Goguen.
PJanuary —. 1474

MR. JusTicE PoweLL delivered the opinion of the
Court.

The Sheriff of Worcester (‘ounty, Massachusetts, ap-
peals from a jydgment of the United States Court of
Appeals for the First Circuit holding the contempt pro-
vision of the Massachusetts flag misuse statute unconsti-
tutionally vague and overbroad. Goguen v. Smuth, 471
F. 2d 88, aff’g, 343 F. Supp. 161 (Mass. 1972). prob. juris.
noted, 412 T. S. 905 (1973). We affirm on the vague-
ness ground. We do not reach the correctness of the
holding below on overbreadth or other First Amendment
grounds.

The slender record in this case reveals little more
than that Goguen wore a small cloth version of the
United States flag sewn to the seat of his trousers.” The

tThe record consizts solely of the amended bill of exceptions
Goguen filed in the Massachuserts Supreme Judicial Court, the
opposing briefs before that court, the complaint under which Goguen
was  prosecuted, und Goguen’s federal habeas corpus  petition,
Appendix 1-36, 4243, We do not have a tria! 1onsernipt, although
Goguen’s amended bill of exceptions brietly summarizes some of the
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March 15, 1974

No. 72-1254 Smith v. Goguen

Dear Bill:

1 have just read your dissenting opinion and, while I come
out differently in this case, I write to say that I greatly
admire the eloquence of your last few pages and, in terms of
mK pgisonal feelings, agree totally with your sentiments about
the flag.

Sincerely,

Mr. Justice ﬁehnquist
1fp/ss



April 8, 1974 ¢ p

HOLDS FOR SMITH v. GOGUEN, No. 72-1254

MEMORANDUM TO THE CONFERENCE:

Two cases have: been held for No. 72-1254, Smith v.
Goguen. They are No. 72-1359, Heffernan v. Thoms, and No. 72-1439,
Van Slyke v. Texas. Both are scﬁeduled for review at the April 12,
1974 Conference. Heffernan was also held for Steffel v, Thompson
No. 72-5581, and is discussed at pp. 3-4 of Biil Brennan's memo to
the Conference on the Steffel holds., I will vote to continue to hold
both cases.

No. 72-1359 Heffernan v. Thoms (Cert to CA 2)

In this case, respondent owned a vest fashioned from a
U. S. flag which he desired to wear as an act of symbolic protest.
He brought a § 1983 action seeking declaratory and injunctive relief
against the Connecticut flag defilement statute, which forbids placing
extraneous materials on the flag and subjects to criminal liability
anyone who "'publicly misuses, mutilates, tramples upon or otherwise
defaces, defiles or puts indignity upon'' a U.S, flag. The District
Court declared the statute unconstitutional but did not issue an
injunction. The Court of Appeals affirmed.

The cese differs from Smith v. Goguen in two ways.
One, there was no criminal prosecution. Respondent has not been
subjected to criminal liability, as was Goguen. In that posture, the




-2-‘

lack of clarity in the state statute goes more directly to the
possibility of ""chilling"” expression -~ i.e., to First Amendment
overbreadth -~ than to selective enforcement and criminal penalties
without warning -- i. e., Due Process vagueness. Two, the parties
and the lower federal courts barely touched on the vagueness
doctrine, They addressed themselves almost exclusively to First
Amendment overbreadth. In Smith, by comparison, both lower
federal courts and both parties fully ventilated the vagueness issue.

The District Court in Heffernan held the statute invalid
under the First Amendment withoul mentioning the vagueness doctrine.
The Court of Appeals declared that the statute "is overly vague, " but
did not develop the point and appears to have relied primarily on First
Amendment overbreadth. The petition (by the State) does not address
vagueness at all; the State seems to read the lower federal court
opinions as turning exclusively on overbreadth, The response
closes with a parting shot on vagueness but is devoted almost entirely
to the Steffel issue and to the First Amendment. To the degree that
respondent touches on vagueness, -he does not distinguish it from his
principal argument that the statute is overbroad under the First
Amendment.

' " In short, in light of the way the parties and the lower
federal courts have treated it, Heffernan is not controlled by Goguen.
In my view, it should be hedti for Spence v. Washington, No. 72-1690,
where the issue is overbreadth.

No. 72-1439 Van Slyke v. Texas (App. from Tex Ct. Crim. 4

Van Slyke burned a U, S. flag, after he had blown his nose
on it and feigned an act of masturbation by rubbing the flag against
himself. He was prosecuted under a Texas statute that subjects
to criminal liability anyone who shal’ "publicly or privately mutilate,
deface, defile, defy, tramp upon, or cast contempt upon''a U, S, flag.
He was charged and the jury was instructed, essentially in the
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language of the statute, He moved to quash the indictment on
vagueness grounds. He appears to have preserved the point at the
Texas Ct. of Crim. App., and he sets it out in his jurisdictional
statement. The motion to affirm also addresses the issue.

The case is like Smith v. Goguen in that the vagueness
issue has been dealth with by all concerned and in that the Texas
statute is stated in the disjunctive and, presumably, permits
prosecution solely for casting contempt on the flag. But there the
similarity ends. Van Slyke was charged under the full language
of the statute, which encompasses acts of physical desecration,
in which he obviously engaged. Furthermore, unlike the Massachusetts
statute, the Texas statute has been significantly narrowed by the
statecourts. For example, in Deeds v. States, 474 S.W. 2d 718
(1972), * the highest state court rejected a vagueness challenge to
the statute at issue in Van Slyke and held it applicable to flag
burning, one of the acts for which Van Slyke was prosecuted. In
Delorme v. State, 488 S.W, 2d 808 (1973), ** the highest state
court narrowed the statute by eliminating its application to private
acts and to spoken expression. In addition, the court noted that
the statute as construed has been reduced to language "'similar to
that of the Federal Flag Desecration Statute . . . .'" 488 S. W, 2d at
811-812. Smith v. Goguen leaves open to the states, insofar as the
vagueness doctrine is concerned, the possibility of narrowing broad
statutes by judicial construction, and it points to the federal statute
as an example of a statute drafted to avoid vagueness problems.

, It appears, in other words, that most of the vagueness
problems posed in Smith are not present here. Texas courts have

* This opinion came down a year prior to the Texas Ct. of
Crim. App's opinion in Van Slyke's case, although it was subsequent to
his prosecution.

** Prior to the afﬁrmahce of Van Slyke's conviction, but
subsequent to his prosedbdion,
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attempted to narrow the sweeping Texas statute, and Van Slyke's
behavior clearly violated the: statute as narrowed. Thus, if
Van Slyke raised only vagueness issues, I would vote to dismiss.
However, since he raises First Amendment arguments as well,
I think the case should be held for Spence.

L.F.P., Jr.

LFP/gg -



Supreme Gourt of the Hirited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

February 28, 1974

Re: No. 72-1254 - Smith v. Goguen

Dear Lewis:

Although I agree with Byron's concurring opinion on
the vagueness point, I do not agree with it on the constitu-
tional protection accorded to one who sews a flag to the seat
of his pants, and therefore will undertake to write separately

in dissent on that issue. ‘I will try to get it done in
short order.

2 Sincerely,

WS

Mr. Justice Powell

Copies to the Conference
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Justice
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¥r. Justioce Powelil

1st DRAFT
From. Hehnguist, J.
SUPREME COURT OF THE UNITED STATES e
o Cirulaed: BUS|7Y

tra

No. 72-1254

Joseph Smith, Sheriff of

Worcester County. On Appeal from the United
Appellant, States Court of Appeals for
v, the First Clircuit.
Valarie Goguen,

[March —. 19741

MR. JusTice REENQUIST, dissenting.

I agree with the concurring opinion of wmy Brothet
WHITE insofar as he concludes that the Massachusetts
law is not unconstitutionally vague, but I do not agree
with him that the law under which respondent Goguen
was convicted violates the First and Fourteenth Amend-
ments. The issue of the application of the First Amend-
ment to expressive conduct. or “symbolic speech.” 1s
undoubtedly a difficult one. and in cases dealing with
the United States flag it has unfortunately been
expounded only in dissenting opinions, See Strect v.
New York, 304 U. 3. 576, Warren, (. J., dissenting. id., at
594; Black, J.. dlssenmng. ., at 509, WHiTe, J.. dissent-
ing, td., at 610; Fortas, J., dissenting. id., at 613; and
Cowgill v. Caltfornia, 396 U, & 371 (1870, Harlan, J.,
concurring, ibid. Nounetheless, since 1 disagree with the
Court’s conclusion that the statute ig unconstitutionally
vague, I must, unlike the Court. address petitioner’s First
Amendment contentions

The question whether the State way regulate the dis-
play of the flag in the circumstances shown by this record
appears to be an Open one uuder our alpcismn: Halter
. Nebraska, 205 17 34 (1907 ; Street v New York,
394[f.b.57b(19091;( owgitd v. California, 396 U. 8. 371
(1970), Harlan, J concurring: People v Radwch, 26
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