


1st DRAFT

No. 72-1188

James R. Schlesinger, Secre-
tary of Defense, et al.,
Petitioners,

On Writ of Certiorari to
the United States Court
of Appeals for the Dis-
trict of Columbia Cir-
cuit.

1,
Reservists Committee to Stop
the War et al.

[May —, 1974]

Mg, CuHier Justice Burcer delivered the opinion of

the Court, ,

We granted certiorari, 411 U, 3. 947 (1973), to review
the judgment of the Court of Appeals atfirming, without
opinion, the District Court’s partial summary judgment
for Respondents declaring that “Article I, Section 6,
(lause 2 of the United States Constitution renders a
Member of C'ongress ineligible to hold a commission in the
Armed Forces Reserve during his continuance in office.”
323 F. Supp. 833. 843 (D. D. (. 1971). We hold that
respondents do not have standing to sue as citizens or
taxpayers. The judgment of the Court of Appeals iz
therefore reversed.

1

Article [ § 6. cl. 2. of the Federal Constitution provides:
“No Senator or Representative shall, during the
time for which he was elected. be appointed to any
civil office under the authority of the United States,
which shall have heen created. or the Emoluments
whereof shall have beeu inereased during such time;
and no person holding any office under the United
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James R. Schlesinger, Secre- ) .
tary of Defense, et al., On Writ of Certiorari to

Petitioners, the United States Couyt

v \  of Appeals for the Dis«

) o trict of Columbia Cir-
Reservists Committee to Stop cuit

the War et al.
[May —, 1974]

Me. Cuier JusticE BURGER delivered the opinion of
the Court.,

We granted certiorari, 411 U. S. 947 (1973), to review
the judgment of the Court of Appeals affirming, without
opinion, the District Court’s partial summary judgment
for respondents declaring that “Article I, Section 6,
Clause 2 of the United States Constitution renders a
Member of Congress ineligible to hold a commission in the
Armed Forces Reserve during his continuance in office.”
323 F. Supp. 833, 843 (D. D. C. 1971). We hold that
respondents do not have standing to sue as citizens or
taxpayers. The judgment of the Court of Appeals is
therefore reversed.

I

Article I, § 6, cl. 2, of the Federal Constitution provides:
“No Senator or Representative shall, during the
time for which he was elected, be appointed to any
civil office under the authority of the United States,
which shall have been created, or the Emoluments
whereof shall have been increased during such time;
and no person holding any office under the United
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SUPREME COURT OF THE UNITED STATES

No. 72—1188 Jiooul U/L — é

James R. Schlesinger, Secre-) .. . Rzon "'f"‘.‘ R e
tary of Defense. et al.. On W rft_Of (;;ertlorarl to
Petitioners the United States Court

of Appeals for the Dis-
trict of (‘olumbia Cir-
cuit, :

)

Reservists Committee to Stop
the War et al.

[ February —. 1974

Mg. Justice DovgLas, dissenting.

The requirement of “standing” to sue is a judicially
created instrument serving several ends: (1) It protects
the status quo by reducing the challenges that may be
made to it and to its institutions. It greatly restricts
the classes 6f persons who may challenge administrative
action. Its application in this case serves to make the
bureauracy of the Pentagon more and more immune from
the protests of citizens. (2) [t sometimes is used to bar
from the courts questions which by the Constitution are
left to the other two coordinate branches to resolve, viz
the so-called political question. (31 [t is at times a way
of ridding court dockets whether of abstract questions or
yuestions involving no conerete controversial issue

Our leading case is Frothingham v. Mellon, 262 U. S
447, decided in 1923. where a taxpayer challenged the
constitutionality of an Act of Congress that gave grants
to States which agreed to a plan to reduce maternal and
infant mortality. The Court said.

“The administration of any statute. likely to pro-
duce additional taxation to be imposed upon a vast
number of taxpayers., the extent of whose several
Liability is indefinite and constantly changing. 1s
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James R. Schlesinger, Secre-

tary of Defense, et al. On Writ of Certiorari to
Petitioner; ’ the United States Court
. of Appeals for the Dis«

: o trict of Columbia Cir- .
Reservists Committee to Stop | -+

the War et al.

J[February —, 1974]

MR. Justice DoucLras, dissenting.

The requirement of “standing” to sue is a judicially
created instrument serving several ends: (1) It protects
the status quo by reducing the challenges that may be
made to it and to its institutions. It greatly restricts

‘ the classes of persons who may challenge administrative
action. Its application in this case serves to make the
bureaucracy of the Pentagon more and more immune from
the protests of citizens. (2) It sometimes is used to bar
from the courts questions which by the Constitution are
left to the other two coordinate branches to resolve, viz.
the so-called political question. (3) It is at times a way
of ridding court dockets whether of abstract questions or
questions involving no concrete controversial issue.

Our leading case is Frothingham v. Mellon, 262 U. S.
447, decided in 1923, where a taxpayer challenged the
constitutionality of an Act of Congress that gave grants
to States which agreed to a plan to reduce maternal and
infant mortality The Court said.

“The administration of any statute, likely to pro-
duce additional taxation to be imposed upon a vast
number of taxpayers, the extent of whose several
liability is indefinite and constantly changing, is
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of your discussion of . the citizen-standing question and the absence
of sufﬂqient :allegations of 1njnry-1n-fact to respcndents as represénta
fA..the class of an citizens. 1 have the other view. however,

1 _' l'that respondents Jack taxpayer standing because of faﬂure to allege
- :"‘]ogica! ne:_ms between }'heir taxpayer status and the claim sought to 'be'

. But is: art Irc necessary to yourop’ﬁnon? As you note, the Dis— s
",_tric nourt ‘expressly. beld that -respondents .lacked standing as Reservists,

“as’persons_oppesed to the Vietnam War, n% ‘as vtaxpayers. Respondents did, A
' 'not appeal those-rislings-dnd the’Courtof A is .
~of thewnenorandm opinion of the Distﬁc Court

i The ogly bossib 'y basis for an: : x

- -,addressed‘ the qnestion ‘of taxpayer standfng is’ its ‘statement that *

-are also:of .the view that plaintiffs have the requisite standing and th t
. thelr. claim is Judiciall enforreable under the rationale of Flast vi ..
.'.,i._-,_;Cohen, 392 U S, 83 (1968 and Baker V., Carr, 369 U S..186 (1§3§5 L

nnot’ read this as a ruling in disagreement with the mstrict court on

taxpayeh-stand‘lng. .The Court of Appeals could not possibly be read that

" _firmed the District Court order and obviously therefore
“dfd not sub-silentio :

‘standing :claim.




' he’y ‘>But does that apply when- theAground?'
now relied on was expressly decided against him. I would think not,and:
‘since’ respondgnts nefther appealed the question to the:Court of Appeals &
I for review of the Court of Appeals’ order on the i’
question of taxpayer standing. I wonld not think that the‘ uest1on need,s

considered here S -

,fsotnote 17 suggesting that Flast imposes: Specia1 'standing
requirgmgn;s”inha taxpayer-stand1ng case, I could join your opinion as:
now written. :If you decide you should not, I will probably write a'
short-dissgnt;based on my view that, if the taxpayer question:is properly?
before‘the: Court, respondents have alleged sufficient facts to survive.a.
motionnto dismiss under the princfp]es stated in my concurring opin on

jCollfns. 397 .U, 3._159 167 (1970)
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES:: = ..

No. 72-885 Nimetis

United States et al., . . . .
Petitioners On Writ of Certiorari to the

. - N United States Court of Ap-
72-885 v eals for the Third Circuit
William B. Richardson. P ’

James R. Schlesinger,
Secretary of Defence,
et al.. Petitioners,

72-1188 v
Reservists Committee
to Stop the War
et al.

On Writ of Certiorari to the
TUnited States Court of Ap-
peals for the District of Co-
lumbia Circuit.

[June —, 1974]

MR, JusticE BREN~NAN, dissenting:

The “standing™ of a plaintiff to be heard on a claim of
invasion of his alleged legally protected right is estab-
lished, in my view, by his good faith allegation that “the
challenged action has caused him injury in fact.” Bar-
low v. Collins, 397 U. 8. 129, 167-168 (1970) (coneurring
opinion). The Court’s further inquiry. in each of these
cases, into the connection between “the zone of interests
to be protected or regulated by the statute or constitu-
tional guarantee in question,” and the “interest sought
to be protected by the ccuolainant,” is relevant. not to
standing” but. if at all. only to such limitations on exer-
cise of the judieial function as justiciability. see, e. g.,
Baker v. Carr, 369 U. 3. 186 (1962). or reviewability. see,
¢ ¢.. Abbott Laboratories v. Gardner, 387 U. S. 136, 140
(19671,
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Supreme Qonrt of the Ynited States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

May 22, 1974

72-1188, Schlesinger v. Reservists to Stop
the War

Dear Chief,

I shall probably write a brief con-
curring opinion in this case.

4 Sincerely yours,

—

)
7.
{

5,
/

7

The Chief Justice

Copies to the Conference

;
(=}
=]
a
&
=
=
(@]
=
=
Q
=]
™
o
=
]
3
—
=)
=
W
=]
ry
=1
=]
[92]
]
=
el
~
=
=)
-
<
=t
7]
—
=}
4
=
P~
§
o
o
=
(»]
(=]
=
2
3]
[V}




YO, Lne Uk

Er. Justice Ditrlas
¥r. Justice Brennan
Mr. Justice Fhite

Kr. Justice ¥arshall
I::fr. Justice Blackmun
kr. Justice Powell

Pl

1st DRAFT ¥r. Justice Rehnquist
SUPREME COURT OF THE UNITED STABES ctewars, 7.
" — MaY 24 1974
No. 72-1188 Circulated:
Recirculated:

James R. Schlesinger, Secre-
tary of Defense, et al.,
Petitioners,

V.

Reservists Committee to Stop
the War et al.

On Writ of Certiorari to
the United States Court
of Appeals for the Dis-
trict of Columbia Cir-
cuit,. .

[May —, 1974]

MR. JUsTICE STEWART, concurring.

I agree with the Court that the respondents lack stand-
ing to sue either as citizens or taxpayers in this case.
Here, unlike United States v. Richardson, post, at ——,
the respondents do not allege that the petitioners have
refused to perform an affirmative duty imposed upon
them by the Constitution. Nor can there be taxpayer
standing under Flast v. Cohen, 392 U. S. 83, since there is
simply no challenge rtsed to an exercise of the taxing
and spending power. '

The Court’s judgment in this case is wholly consistent
with United States v. SCRAP, 412 U. S. 669. Standing
is not today found wanting because an injury has been
suffered by many. but rather because none of the re-
spondents has alleged the sort of direct, palpable injury
required for standing under Art, III. Like the plaintiff in
Frothingham v. Mellon, 262 U. S. 447, the respondents
seek only to air what we described in Flast as “generalized
grievances about the conduet of government.” 392 U. S.,
at 106. Our prior cases make clear that such abstract al-
legations cannot suffice to confer Art. 1II standing, and
I therefore join the opinion and judgment of the Court,
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Supreme Qourt of the Hnited States
Waslhington, B. . 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

June 4, 1974

Re: No. 72-1188 - Schlesinger v. Reservists
Committee to Stop the War

Dear Chief:
Please join me.

Sincerely,

[P

The Chief Justice

Copies to Conference
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Snprend qwnst of tye Finited States
quelineten. 8. . 20513

CHAMBERS OF

JUSTICE THURGOOD MARSHALL June 13, 1974

Re: No. 72-1188 -- Jame!! It. Schlesinger v. Reservists Committee

to Stop the W_:ll‘"j;'_,""

Dear Bijll:

Please join me 1" ,our dissent.

Sincerely,

A&

Mr. Justice Douglas

cc: The Conference
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To: The Chief Justice
Justice Douglas

. Justice Brennan

. Justice Stewart
Justice White
Justice Blackmun
Justice Powell
dJustice Rehnquist
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No. 72-1188

James R. Schlesinger, Secre-
tary of Defense, et al.,
Petitioners,

V.

Reservists Committee to Stop
the War et al.

On Writ of Certiorari to
the United States Court
of Appeals for the Dis-
trict of Columbia Cir-
cuit. -

[June —, 1974]

ME. JusTicE MARSHALL, dissenting,.

I agree with my Brother DoucrLas that respondents
have standing as citizens to bring this action. I cannot
accept the majority’s characterization of respondents’
complaint as alleging only “injury in the abstract” and
* ‘generalized grievances’ about the conduct of govern-
ment.” Ante, at 8-9. According to their complaint, re-
spondents are present and former members of the vari-
ous armed forces reserves

“organized for the purpose of opposing the military
involvement of the United States in Vietnam and
of using all lawful means to end that involvement,
including efforts by its members individually to per-
suade the Congress of the United States and all
members of the Congress to take all steps necessary
and appropriate to end that involvement.”

The specific interest which they thus asserted, and which
they alleged had been infringed by violations of the In-
compatibility Clause, though doubtless widely shared, is
certainly not a ‘“general interest common to all members
of the public.” FEz parte Lewitt, 392 U. S. 633, 634
(1937). Not all citizens desired to have the Congress

SSTUONOD A0 XAVIAIT ‘NOISTAIU LATYOSANVH IHL J0 SNOILOHATTOD JHI KWOdd aidonqoddTd




Bupreme Qonrt of the Ruited Sintes
Wuslington, B. €. 20583

CHAMBERS OF
JUSTICE HARRY A BLACKMUN

June 17, 1974

Dear Chief:

Re: No, 72-1188 - Schlesinger v. Reservists
Committee 5

Please join me.

Sincerely,

74

The Chief Justice

Copies to the Conference
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June 3, 1974

Ho, 72-1188 Schlesinger v. Reservists

Dear Chief:

1 am prepared to jo!.n ymu: fi.ne opinion for the Court
in the ahave caae. L

T do have a bit of a prpﬁlem with one sentence on page
15, as marked on the enclosed draft, The sentence is a
flat holding that the decision rests on the requirements of
Article III.f &a mtgnc: 18 not :“{{"ﬁ{f"“’“é““ with
' recedents, especia er v, Carr, as
I have i:ﬁicatad ig my concufr peo 1nign In United dtates .
Vv, Richards while Article I1 undoubtedly hovers in Eﬁe
‘bac aur more recent cases have addressed and turned
on prudcntial rathpt than canacitutinual barriara.

R baliﬂvc thil ona seutancc could ba eliminated without
gthsr changea in your fine opinian or without diluting its
orece,

¥

81nc¢ka1y, b

The Chief Justice .

ifp/as



Supreme Qourt of the Vnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

June 12, 1974

No. 72-1188 Schlesinger v. Reservists

Dear Chief:

Please join me.

Sincerely,
-
“r’
AN

The Chief Justice
CC: The Conference
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Supreme Gourt of the Pnited States
Waslhington, B. ¢. 20613

qQ1I3sIP I0

Touurr Fodom e e .3

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 30, 1974

*SaATYOaY uoTInN]TISUT IABAOCH 93 Jo uoTtjez

~Taoyjne D1ITO0ds BY3 INOYITA pPaIn

IS TAS T T211" T T =y oo v

Re: No. 72-1188 - Schlesinger v. Reservists Committee

Dear Chief: , !

I am thoroughly in accord with the merits of your opinidn,
and am prepared to join it. I do have a question as to the
manner in which you treat the absence of a cross-petition for
certiorari on behalf of respondents on page 8 of the opinion.
My understanding of the holdings of Strunk v. United States,

412 U.s. 434, 437 (1973), and NLRB v. International van Lines,
409 U.S. 48, 52 n. 4 (1972) is that a party who does not cross~
petition for certiorari may not assert in this Court a ground
which would lead to some result other than the affirmance of
‘the judgment below. As you will recall, Bob Stern's

recent letter to all of us suggests that even this is too
stringent a limitation on the right of the respondent to assert
alternative grounds for affirmance. Since the upholding of
respondents' standing to sue on grounds other than those
affirmed by the Court of Appeals would lead to an affirmance

of its judgment, I am inclined to think that under these
precedents respondents probably are entitled to make their
contentions here. I am equally inclined to think that they
should fail on the merits.
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I realize you have given this more thought than I have,
and if this altered treatment would create any problems for you,
I will certainly reconsider my position and very likely end
up joining you anyway.

(3Q00 *S°n ‘L1 STLIT) M1 )
IHOTHAOO Xd QAIOSIONd 38 .
TV TYTHRIVG STHT S5TTON.

Sincerely,

l«W

The Chief Justice




Supreme (ot of the Huited States
. Washington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 6, 1974

Re: No. 72-1188 - Schlesinger v. Reservists Committee

Dear Chief:

Please join me in your opinion for the Court in this
case.

Sincerely, /

\ N

J g

N

Tha Chief Justice

Copies to the Conference
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