


Suprenre Gowrt of the Hiited States
Washington, B. ¢. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

April 9, 1974

Re: No, 72-1057 - United States v. Giordano

Dear Byron:

I will await some dissenting views before I give you

a comprehensive response in the above.

} Regards,

: // )
LGS

Mr., Justice White

Copies to the Conference
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CHAMBERS OF

THE CHIEF JUSTICE

Dupremte Gusis 0T LY gl dlales

Waslington, B. €. 205%3

May 7, 1974

Re: No. 72-1057 - U.S. v. Giordano, et al

Dear Byron:

Your opinion has persuaded me that the Court is
correct on Parts I, II and III but that Lewis seems correct

on Part IV so I will join on that basis.

Regards,
Mr. Justice White

Copies to the Conference
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Torr Deiniy,

lst DRAFT

SUPREME COURT OF THE UNITED STATES

Nos. 72-1057 axp 72-131Y st

- - oy . > - . v - + - R\"’C:: - ;-‘
United States. Petitioner, y O Writ of Certiorari to
72—-1057 v, the United States Court
Dominie Nicholas Giordano[ of Appeals for the Fourth

et al. ! Cireuit.

On Writ of Certiorart to
the United States Court
of Appeals for the Niuth
Cireuit

TUhnited States, Petitioner. ]
72-1319 . >
Umberto Jose Chavez et al ;

P Mareh - 1974

Mgr. Justice Dovearas, concurring in 721057 { nited
States v. Giordano, and concurring i part aurl dissent.
ing in part in 72-1319. United Stiates v Chares

The Court deals with two different Justice Depari-

ALLIT LY viviaiviuio i Livgces LLy vl Ll VALLLIELER LD ANEE AN G 5 & L oy

Control Act of 1468, which imiposes express lunitations
ou the use of electrome surveillanece. [t fAnds that sap-
pression 18 mandated for violation which oecurred 1
U'nited States v. Ghordano, 72-1057. tn whieli deetsion
I concur, but that suppression of evideuce seized through
the use of electronic surveillance is not warranted by the
violation which occurred in [Tnited States v Chavez,
72-1319. 1 dissent from the latter holding

X

Title III permits electronic surveillance to be etn-
ployed only pursuant to a court order. It requires.
inter alia, that a federal trial attorney desiring to apply
to the District Court for such a wiretap order must first

1H.L A0 SNO[J.:)TI'TF[”') THTYT LINN I £177 Y 757N T~y
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2nd DRAFT S
SUPREME COURT OF THE UNITED STATES

Nos. 72-10537 AND 72-1310

- <o - e

P

United Ntates, Petitioner, }On Writ of Certiorarivfo=-: -

72-1057 v the United States Court
Dominie Nicholas Giordano| of Appeals for the Fourth
et al, Cireuit.

United States, Petitioner,
72-1319 2,
Umberto Jose Chavez er al

On Writ of Certiorari to
] the United States Court
f of Appeals for the Ninth
| Cireuit,

[ March — 1974]

Mr. Justice Dotcras, joining in 72-1057, United
States v. Glordano, and concurring in part and dissent-
g in part in 72-1319. United States v. Chavez.

The Court deals with two different Justice Depart-
ment violations of Title IIT of the Omnibus Crime
Control Act of 1968, which imposes express limitations
on the use of electronic surveillance. [n United States
v Gilordano. 72-1057, the Court correctly finds that the
violation of 18 1. =, €. 2516 (1) is a violation of a
statutory requirement which “directly and substantially
implement[s] the congressional intention to limit the
use of intercept procedures to those situations clearly
calling for the employment of this extraordinary in-
vestigative device.” The Court also properly finds that
a violation of such a statutory requirement mandates
suppression of the evidence seized by the unlawful in-
terception. I join the opinion of the Court in Giordano.
The sanme violation of $2516 (1) 1s also involved in the
Fernandez wiretap in ("nited States v. Chavez, 72-1319,
and I therefore concur in the Court’s suppression of the
evidence seized in that wiretap. In Chavez, however,
the Court finds that suppression is not warranted for

SSTIONOD 40 XYVE4TT ‘NOISIATA LATIDSANVH dHL 40 SNOTLOTTION FHT WONT aanana rr



To 1 Mha thiar 7o o0

14w Ty - .
Moo Jon B .\.,_M‘/

) - i

3rd DRAFT | N .‘ -
SUPREME COURT OF THE UNITED STATES -

Nos, 72-1057 axp 72-1319 © - - .

United States, Petitioner, 1 On Writ of Certiorari to o
72-1057 v the United States Court 9 o
Dominic Nicholas Giordano| of Appeals for the Fourtlr - \.‘3:?2[_

et al, ('ircuit.

On Writ of Certiorari to
79_1319 Y the United States Court
B [ of Appeals for the Ninth

I

United States, Petitioner,

110D THT WOMI (1175 (1 ANy T

,.

Uwmberto Jose Cliavez et al .
Circuit,

FMareh — 1974

Mz, Justice Dovaras, with whom Mz, Justice Brex-
NaxN. Mg, JusTice STEWART. and Mg, JUSTICE MARSHALL

coneur. joining i T2-1037. United States v. Giordano,

. and conecurring 1w part ancd dissenting i part in 72-1314,
United States v. (Chavez,
The Court deals with two different Justiee Depart-
ment violativns of Title 111 of the Omuibuzs (rime
Control Act of 1063, which Imiposes express limitations
on the use ot electrouie surveillance.  In Unded Stotes
v. Giordano, 72-1057, the Court correetly finds that the
violation of 18 U, = . 2516 (1) 1s a violation uf a
statutory requirement which “directly and substantially
implement[s] the congressional intention to limit the
use of intercept procedures to those situations clearly
calling for the employment of this extraordinary in-
vestigative device.” The Court also properly finds that
a violation of such a statutory requirement mandates
suppression of the evidence seized by the unlawful 1n-

terception. [ join the opinion of the Court in Giordano.

The same violation of § 2516 (1} is also involver in the
Fernandez wiretap in United States v. Chavez, 72-1319,
and I therefore coneur in the Court'’s suppression of the

SSTIONOD 40 X¥vagr ‘NOISIAIA LATMDSONVW AHL A0 SNOTLD




Supreme Court of the Ynited States
Wasliugten, 1. €. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR. March 27, ]974

RE: No. 72-1057 - United States v.Giordano
No. 72-1319 - United States v. Chavez

Dear Bill:

Please join me.

Sincerely,

Mr. Jdustice Douglas

cc: The Conference
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Supreme Court of the United States
Waslingtan, D. . 20513

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR. March 27. 1974
>

RE: No. 72-1057 United States v.Giordano

Dear Byron:

I agree.

Sincerely,

N

N :
f‘/tfkdt

Mr. Justice White

cc: The Conference
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Supreme Conrt of the Ynited States
Washington, 8. ¢. 2053

b CHAMBERS OF
& JUSTICE POTTER STEWART

March 26, 1974

No. 72-1057, U. S. v. Giordano

Dear Byron,

I am glad to join your opinion for
the Court in this case.

Sincerely yours,

Mr. Justice White

Copies to the Conference

v s mmam e o i i o o
el RO

SSTIINOD 40 XAVHATT ‘ROTISIAIA IATHISOANVH FUL 40 SNOTIDTTTIOND FTHT WOMIT (190 (v 1oy




Ji

CHAMBERS OF
JUSTICE POTTER STEWART

Supreme Gourt of the Ynited States
Washimgton, BD. . 20513

March 26, 1974

No. 72-1057, U. S. v. Giordano
No. 72-1319, U. S. v. Chavez

Dear Bill,

Please add my name to your sepa-
rate opinion in these cases.

Sincerely yours,
Y C
(o

e

>
~
Mr. Justice Douglas

Copies to the Conference

-
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PRV

1st DRAFT

SUPREME COURT OF THE UNITED STATES

No 7221057

Tnited States, Petitioner, | On Writ of Certiorart to

AN the United States Court
Dominie Nicholas Grordano|  of Appeals for the Fourth
et al. J ('irenit,

CVMareh -

Mg. Justice WHTE dehvered the opadgon or the
i
Court.

Title TIT of the Omntbus Crone Control and Suafe
Streets Act of 1963, 52 =Srat 197 201-225, Is U~ O
$¥ 2510-2520. prescribes the procedure fur securing judi-
clal authority to intercept wire commimnteations in the
investigation of specified serious ofenses The Court
must here determine whether the Goverrment suffi-

clently complied with the reqiired o nlentior proce linres

i this case and whether i not evderen obrained as a
result of such surveillanee wieder oot order huged on
the applications. is admissible ar the erunmal trial of
those whose conversations were overheard  In parnea-
lar. we must decide whether the provigics of I8 U S0 U
§ 2316 (1) ! econferring power on the “Attorney General,
or any Assistant Attorney General specially designated
by the Attorney General™ to “authorize au application to
a Federal judge . for an order authorizing or
approving the interceptiot of wire or oral conununica-
tions’” by federal investigative agencies seeking evidence
of certain designated offenses permits the Attorney Gen-
eral’s Executive Assistant to validlv authorize a wiretap

UThiz and other relevant provisions ol the stanite are conrained
in the Appendix to thix opimon

C i3l aoe
Coovlns

hcd

> —= /3= -
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2nd DRAFT

~

R¥a)

SUPREME COURT OF THE UNITED STATES,
No. 72-1057

United States, Petitioner, ] On Writ of Certiorarl to

. the United States Court
Dominie Nicholas Giordano| of Appeals for the Fourth
et al. Cireuit.
March, - 174!

Mg, Justroe WaiTe delivered e opnuon of the
Court.
Title TIT of the Ownthus Crone Con

.
Streets Act of 1965, 82 Sgar 107 2112250 1M
§% 2510-2520. prexeribes the procedure toy <ecuring s
cial authority to ntereept vire couuranicatious 1w rhe
mvestigation of <pecificd serious offenses The Court
must here determiine whether the Govermunent suffi-
ciently complied with the required application procedures
in this case atul whether, if not. evidence ohtained asg a
result of such surveillunee, wnder a court order basod on
the applications. is admissibie av the eriminal trial of
those whose conversations were overheard  [n partieu-
lar, we must decide whether the provision of 1S T = €
§2516 (1) ' conferring power on the “Atterney General.
or any Assistant Attorney General specially designated
by the Attorney General” to “authorize an application to
a Federal judge . for anu order authoriziug or
approving the interception of wire or oral eommunica-
tions” by federal investigative agencies seeking evidence
of certain designated offenses permits the Attorney Gen-
eral’s Executive Assistant to validly authorize a wiretap

! Thiz and other refevant provisions ol rhe statute are contamned
in the Appendix to this opmnion

L P
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3rd DRAFT Fro

SUPREME COURT OF THE UNITED STATES cixrew
P.eciroulated:l_;

United States, Petitioner, }On Writ of Certiorari to

UA the United States Court
Dominiec Nicholas Giordano| of Appeals for the Fourth
gt al, Circuit.

T Mareh -~ 19741

Me, Justice WaITE delivered the opwion of the
Court.

Title IT of the Omnibus Crime Contral and Safe
Streets Act of 1068, 82 Srat, 107, 211-225, 18 U. ~. €
$§ 2510-2520, preseribes the procedure for securing judi-
cial authority to intercept wire communications in the
investigation of specified serious offenses. The Court
must here determine whether the Government sufhi-
ciently complied with the vequired application procedures
in this case and whether, if not, evidence obtained as a
result of such surveillance, under a court order based nn
the applications, is adinissible at the criminal trial of
those whose conversations were overheard. [u particu-
lar, we must decide whether the provision of 13 17 = (.
§ 2516 (1) ' conferring power ou the “Attornev General,
or any Assistant Attorney General speclally designated
by the Attorney General” to “authorize an application to
a Federal judge . . . for an order authorizing or
approving the interception of wire or oral communica-
tions” by federal investigative agencies seeking evidence
of certain designated offenses permits the Attorney Gen-
eral’s Executive Assistant to validly authorize a wiretap

! Thig and other relevant provision: of the starute are contained
in the Appendix to this opinion

WY LI fImrasnsanas veeas
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JUSTICE BYRON R WHITE

Supreme Gonrt of the Vnited States 2
Waslington, . . 20513 g

CHAMBERS OF

May 20, 1974

LT o e e o el o vl i

MEMORANDUM FOR THE CONFERENCE "
Re: Cases held for No. 72-1057, United States v. Giordano
and No. 72-1319, United States v. Chavez

I. Each of the following cases raises a claim based
on the issue decided in Giordano:

(1) No. 71-1410, Picacano v. United States £LR@ o

(2) No. 72-158, Becker v. United States e

(3) Nos. 72-1729, Simons v. United States ) iy &
72-6992, Favano v. United States ) ' =
73-13, Romanello v. United States)

(4) No. 72-1320, United States v. King

$5343u0)) Jo Areaqry ‘uorsial( 3dLIdSNUEy 343 JO SUOIIIN}O7) A1) wo.ay pasanpoaday

(5) No. 72-1475, United States v. Roberts

(6) No. 72-1476, United States v. Mantello ]

(1) 1In Pisacano v. United States, No. 71-1410, §

petitioners pled guilty to conspiracy to violate 18 U.S.C.

§§ 1952, 1084, and subsequently moved to withdraw their

pleas, prior to the imposition of sentence, see F. R. Cr. P.:
32(d), after becoming aware of the CA 5 panel decision in

United States v. Robinson, 468 F. 2d 189, indicating that

about the time the wiretap evidence gathered against them had



Supreme Gourt of the Ynited States
Washington, D. . 2053

CHAMBERS OF
JUSTICE THURGOOD MARSHALL March 27, 1974

Re: No. 72-1057 -- United States v. Giordano
No. 72-1319 -- United States v. Chavez

Dear Bill:
Please join me. .
Sincerely,
T.M.

Mr. Justice Douglas

cc: The Conference
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CHAMBERS OF

Supreme Cowrt of the Ynited Stuates
Washtnston, B. . 205143

JUSTICE HARRY A. BLACKMUN

Re: No. 72-1057

April 1, 1974

U. S. v. Giordano

Dear Byron:

I find myself about where Lewis Powell is,
accord with Parts I, II and III of your opinion, but am not in
I, therefore, shall probably join Lewis

accord with Part IV.

in his forthcoming dissent.

Mr,

cc:

Justice White

The Conference

Sincerely,

TN\
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Supreme Gourt of the Pnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

April 10, 1974

Re: No. 72-1057 - U. S. v. Giordano

Dear Lewis:

If you will permit me, I would like to join your

opinion circulated April 8.

Sincerely,

o

'\

Mr., Justice Powell

cc: The Conference

i

SSHIONOD A0 XAVIGTT ‘NOISTATIA LATADSANVH AHL 40 SNOTIODATTON TBT LTI I 1Ten et ter




Ko

Sugreme Goawet of the Fuited $t
Waslianion, 2. €. 20513

CHAMBERS OF March 14‘, 1974

l‘ﬂcELjNHSFTPOWELLJP4

No. 72-1057 United States v. Giordano

Dear Byron:

I will join in Parts I, II and IIT of your fine opinion
in the above case but will dissent from Part IV.

Part IV, as you have written it, would exclude from
evidence communications intercepted under the November 6
Extension Order as well as those intercepted under the original
October 16 Order. The application for the Extension was
approved personally by the Attorney General and is therefore
not marred by the authorization defect found in the original
Order. The application for the Extention incorporated by
reference the allegation and affidavits of the original
application, information not tainted by any constitutional
or statutory violation and in my view clearly sufficient to
show both probable cause and satisfaction of the statutory
criteria for interception. I find no basis for concluding that
the November 6 Extention Order was necessarily tainted because
it also contained allegations derived from the illegal tap.

I had hoped that we could, on a principled basis, avoid
extending the dlsastrous consequences of the blundean0 in the
Attorney General's office beyond the October 16 w1retap I
still believe that this is the proper course and that we shoul
remand for the trial court to determine whether the untainted
allegations in the application for the extension did in fact
suffice. T will circulate as soon as I have an opportunity tc

write my dissent.

Sincerely,
f{?ﬁvfiébﬂL<Lz

cc: The Conference .
\ h r

Mr. Justice White

1fp/ss
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Mr ins
1st DRAFT A
SUPREME COURT OF THE UNITED STATES
No. T2-1057 I/
c L el
United States, Petitioner, 1 On Writ of Certlorariste co 2o 230
. the [United States Court

Dominie Nicholas Giordano[  of Appeals for the Fourth
et al. Cireuit.

[April —. 1974}

Me. Justick PowenL. concurring in part and dissent-
ing in part.

I agree with the majority that the authorization by
the Executive Assistant to the Attorney General of the

application for the October 16 mterception order contra-
vened 18 U, 2. (. §2516 (1) and that the statutory
remedy is suppression of all evidence derived from inyter-
ceptions made under that order. [ therefore join Parts
[. II, and [IT of the opinion of the Court. For the
reasons stated below. however, [ dissent from the Court's
conelusion, stated in Part TV of its opinion, that evidence
obtained under the two “pen register” ' extension orders
and under the November 6 extension of the interception
order must also be suppressed.

These are the pertinent facts, On Oectober 8, 1970
the Chief Judge of the United States District Court for
the Distriet of Maryland authorized the use of a pen

LA pen vegister s mechanical deviee attached to
telephone Ine and usually installed ar o eentral relephone fuetlity

Tt

W given

Ir records on a paper tape all mumbers dinled fromn that lme.
does not identify the telephone numbers from which incoming ealls
originated. nor does 1t reveal whether any call, either meomng or
Tts nee doex not volve any monitoring

The mechanieal complexiries of a pen
340

outgoing. wa~ completed.
of telephone convers=ations.
register are explicated i the opinion of rthe Distriet Court
F. Supp. 1033, 1035=1041 (Md. 1972),

S o
STIAINOD 40 XAVAITT “NOTSIAIQ LATADSNNVH i1 J0 SNOTLIYTTTON THT LI 1 e oo



————

To: The Chief Justice

7—_/ P Mr. Justice Douglas
Mr. Justice Brennap
Mr. Justice Srtswars

N
Mr. Justice White
Mr. Just:

i
T DRAFT Mr. Justice Blackm
Mr. Justice Rehnqu. -

SUPREME COURT OF THE UNITED STATES

S From: Powell, J.
No 21047
Circulated:

T'nited States, Petitioner, ) On Writ of Certiorapd io
a ‘ " . circulate 2 4
2. the United States #ﬁ%urt &ER__}__BL
Dowinie Nicholas Giordano|  of Appeals for the Fourth
st ai, i Cireuit,
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April — 1974

M JUSTion 9wyt coeasprng vt iy hgsse e
RTINS
Uoagree wirh the wajority chat the authoration by
© o Exeentt e Assistant tooche Atrorney Ceneral of ine
vlication for the October L& mterception order contra-
—ned 18 U 2 O $2516 01 and thar the statutory
-medy s suppression of aill evidence derrved froin inter.
. -ptions made under thar order 1 fherefors join Parts
FToand 11D of the opiaor of the Conwer Fop oehe

— 230N NtATe il }n-‘]u'x\ BOWe e ssees Beo the gt -
aehiston stat vy Pars IV o v e theat sendenes
rained ke the twe Spen teoster D exrension orders
Crincder the Nepvrembee oo o0 0 i e

Ter st atse e suppressedd

These are the pertinent faers G detober %, 19T
= Chief Judge of the United Stares Distrier Conre {or
“= Distrier of Marviand authorized the use of a pen

A open reglster s oo ecierniens hosvies srtaehedt 1o s dven
uhone lpe and sy mstalled 2t o centrad relephone faetlimy
~eeortls on oo vaper tape all wnmbers didea from thar e b
— not denttiy the telephoue numbers brom wheen meoming ealls
= omared, sor does at reveal whether ane enb, it necaing or
“zomg, wu~ completed  Its use does not mvoive auy moutoring
-elephone conversation~.  The nmechaued] complexiries of a peu
s—zister are expheared e rhe opuion of rhe Distrier Conrt 34
ToSupp e Q0SS0 eNTE T




3rd DRAFY
SUPREME COURT OF THE UNITED STATES

No. 72-1057

United States, Petitioner, lOn Writ of Certioraringe:
the United States Court

.
Dominie Nicholas Gilordano of Appeals for the Fourth
st gl, i Circuit.

FApril —, 1974]

M Justier Powern wirts whot My fr=ricr Roawew

MUN and Mr JesTice ResNQUIST ol convirming o,

vart andd Jdissenting o part

I agree with the majority that the authorization by
the Fxecutive Assistant to the Attorney General of the
application for the October 18 nrerception vrder contra-
vened Ix [0 S 00 ¥23165 1 and that e stanoey
cemedy 1g suprression of b evidenee dertved trom thied-
ceptivns made ander that order 1 chersfore Joun Parts
il and 71 of the opinion of the Conrt For the

S R o .
redsohns stutw! !)(f‘lu\‘. [how (SN ! CUSSCRT T TRe Uogilen s

sonclusion, statedd in Pare IV of its opmiton, that evidence
obtained nunder the two “pen rogister” ' extension orders
and under the November 6 extension ot the intercention
order must al:o be suppressed

These are the pertinent faci~  On Detober s 1o
riie Chief Judge of the T'nited Stares
the Distrier of Marylaud authorizes the e of a pen

v
H

natrict Courr tor

YA pen register dsou mmectaiden] boviee aiacivsl e o0 givest
20 eentral telephone faethiny

I

doe= not dentiry the releplhone numbers from which weoming ealis

telephone The and waadly insralled
Ir records on a paper tpe addl nombers diaded frem that e

ongmated, nor does it reveal whether anv eadl, either meonnng or

ontzomg, wis completed.  Tr< s does not anvolve any montoring
of telephone couversatwons  The mechaniest compiexities of o pon
rezister are explienred worhe opoion of b Disrees Coer ol

F.oSapp 1023 108s=1041 N o 1072,

The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justi.» Stewart
Mr. Justice Whit

Mr. Justr | Harce
Mr. Just:s Zlaca

:"culatedmz_ﬁ_] S

SSTIONOD 40 X¥vViagTT ‘NOTSTAIA LJIYOSANVH THL 40 SNOLLDATION FHT WOMI (FIAAMTON T



Supreme Conrt of the United States
Waslington, D. ¢ 20513

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 15, 1974

Re: No. 72-1057 - United States v. Giordano

Dear Lewis:

Please join me in your concurring and dissenting opinion

in this case.

Sincerely, f\,/
A

Mr. Justice Powell

Copies to the Conference
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