


Bigrrente Gonrt of the United Stutes
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

December 20, 1973

Re: No. 72-1040 - Communist Party of Indiana, et al v.
Edgar D. Whitcomb, Etc., et al

Dear Lewis:
Please join me in Part I of your concurring opinion.

Regards,

Su2p

Mr., Justice Powell

Copies to the Conference
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Supreme Gourt of the United States
Washingten, D. ¢ 20513

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS October 19, 1973

Dear Chief:
As I indicated in Cenference

I suggest that T2-1040, Commmist Party

v. Whitecomb be asszigned to Bill Brennan,

WILLIAM O, DOUGLAS

The Chief Justice

¢cc: The Conference
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Supreme Gonrt of the United States
. Washington, 0. €. 20313

CHAMBERS OF

DOUGLAS ;
JUSTICE WILLIAM O. DOU lovzmber 21, 1973

72-1040, Cormurist Forty v, Whiteorh

M, Justlics Bvernon
Lo ~UZTCLCCE ZXCIINSNR

F -
cc: The Cenfzrence
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SUPREME COURT OF THE UNITED STATES . . ,/- 2. 73

]
§
)
'
i

No. 72-1040 Racirculiniun:

Communist Party of Indiana

et al.. Appellants. Ou Appeal from the

[United States District
Court for the Northern
Distriet of Indiana.

1
“dgar D. Whitcomb. Ite.,
et al

[ December —. 1973

Me. Justice Brexxan delivered the opinion of the
ourt.

This is a loyalty oath case. The question for decision
18 whether the First and Fourteenth Amendments are
violated by Indiana’s requirement, Ind. Aun. Stat
§20-3812. that “jn o existing or newly-organized politi-
cal party or organization shall be permitted on or ta
have the names of 1ts candidates printed on the ballot
used at any election until it has filed an affidavit, by its
officers. under oath, that it does not advocate the over-
throw of loecal, state or national government by force
or violence .

VRection 20-8512 reads e pertinent part as follows

‘NOISTATA LATYISANVH HUL A0 SNOTLDATION AHIL WOdd aiAdNaoddad

“No politieal party or organization <hall be recogmzed and given
a place on or have the names of i~ candidaties printed on the balior
nsed at any eleetion whieh advocates the overrhrow, by foree or
violenee, of the local, state or nstonal government, or which advo-
cates, or earries on, o program of sedivien or of treason, and whieh
= affihated or cooperates with or has any relsiion wirh any foreign
government. or any politieal parry or cronp of individuals of any
foreign government  Any polittead party or organization which =
I existenee at the tine of the passage of this aet, or whieh <hall
have had n feker on the ballot one or more times prior to any
eleenion, and which does vor advocare any of the doerpines the dvo-

SSTUONOD 40 XdVddI']
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2nd DRAFT

SUPREME COURT OF THT UNITED STATES 7

No. 72-1040

Communist Party of Indiana

et al., Appellants,

)
%On Appeal from the
| United States District

V. K -
_ hi b T Court for the Northern
Edgar D. “‘; niccom . bte, Distriet of Indiana.
et al.

[December —, 1973]

Mg, Justice BrenxNan delivered the opinion of the
Court.

This is a lovalty oath cazse. The question for decision
is whether the First and Fourteenth Amendments are
violated bv Indiana’s requirement. Ind. Ann. Stat.
§20-3812. that “[nJo existing or newly-organized politi-
cal party or organization shall be permitted on or to
have the names of its candidates printed on the ballot
userl at any election until it has filed an affidavit, by its
officers. under oath. that it does not advocate the over-
throw of local. state or national government by force

or violence . .. .’?

1 Qection 20-3%12 reads in pertinent part as follows:

“No political party or organization shall be recognized and given
a place on or have the names of its candidates printed on the ballot
uzed at any election which advoceates the overthrow, by force or
violence, of the loeal, state or national government, or which advo-
cates, or carries on, a program of sedition or of treason, and which
iz affiliated or eooperates with or has any relation with any foreign
government, or anv political party or group of individuals of any
foreign government. Any politicul party or organization which is
in existence at the time of the passuge of thix act, or which =hall
have had a ticket on the ballot one or more times prior to uny
clection, and which does not advoeate any of the doctrines the advo-

SSHUONOD A0 XAVHIIT ‘NOISIATU LATYISONVH HIL J0 SNOIIDITTOD NI WOUd aionaoddTd
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3rd DRAFT o
SUPREME COURT OF THE UNITED STATES

No. 72-1040 .
Commuuist Party of Inchana) )
ot al. Appellants. 3()114 i\mwal from the
. | United States District
‘ o . [ Court for the Northern
Edgar D. W h’lt('“mh‘ tite.. Distriet of Indiana.
et a '

1673

h

{ Decentber

Me. Justior Brexyay delivered the opmion of the

Court.

This 15 a loyalty oath case.
is whether the First and Fourteenth Smendments are
requirement.  Ind. Ann. Stat,

The question for decision

violated by Indiana’s
$ 20-3312, that “[n]o existing or newly-organized politi-
cal party or organization shall be permitted on or to
have the names of its candidates printed on the ballot
nsed at any eleetion until it has filed an atfdavit, by its

officers. under oath. that it does not advocate the over-

throw of loeal, state or nativnal government by force

ar violenee

PRection 205512 reads e pertnent st as follows

“Nu politiend party or orgamzation =hall be recogmzed and given
a plaee on o have the maues of = candidares printed on rhe ballot
used wtoann eleenion wineh advoeates the overthrow. by foree or
violenee, of the tocal, =tate ar natienad covernment, or wineh advo-
cates, o carries on. o proget of =edinion or of trenson, and which
i affilinted or cooperares with or has any rekinon withe any foreign
government, or anv pohtieai party or group of mdwiduals of any

foreien governnient.  Any politieal purty or orgumzation which s

oexistence at the nme of the passage of this act, or whieh <hall

have had o ticket oo the
eleenon, and which does nov advoeate v of the doetrines the advos

hatlor one or more times prior to any
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4th DR;XFT W Do
SUPREME COURT OF THE UNITED STATES 22251

No. 72-1040

Communist Party of Indiana A Lt |
et al.. Appellants. hoappeal from  the

United States Districet

. » v
. . . LR Court for the Northern
Fdgar D. W lnlt(:om). Ete.. District of Indiana,
et al.

[ Decemmber — 1973

Mr. Justick BrexnNan delivered the opilon of the
('ourt.

This is a lovalty vath case. The question for decision
1s whether the First and Fourteenth Ameudments are
violated by Indiana's requirement. Ind. Ann. Stat.
§ 29-3812. that ‘| njo existing or newly-organized politi-
cal party or organization shall be permitted on or to
have the names of its candidates printed on the ballot
used at any election until it has filed an affidavit, by its
otficers, under oath, that it does not advocate the over-
throw of local. state or national government by force
or violenee . .

FSeetion 20-3812 reads in pertinent part ax follows:

“No politiead party or orgnmzation <hall be recognized and given
i place on or have the names of it~ candidates printed on the budlor
used at any election which advocates the overthrow, by foree or
violenee, of the local, <tate or national government, or which advo-
cates, or earries on, a program of sedition or of treason, and which
1= aflilinted or cooperates with or has any relation with any foreign
covernment. or any political party or group of individuals of any
foreign government.  Anyv political party or organization which s
m oexistence at the time of the passuge of rhix act. or which shall
have had o ticket on rhe ballot one or more tunes prior to any
cleerion, and which does not advocare any of the doetrines the wdvo-

SSTUINOD A0 KIVHIIT “NOISIATA LJATIDSANVH HILL 40 SNOTLDATIO0D AHIL WOYA TIdnaoddad



Supreme Qonrt of the Ynited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

November 27, 1973

No. 72-1040 - Communist Party v. Whitcomb

Dear Bill,

I am glad to join your opinion for the
Court in this case.

Sincerely yours,

ae.
t.

s

Mr. Justice Brennan

Copies to the Conference
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Supreme onrt of the Wnited States
. MWaslington, D, ¢, 20513

CHAMBERS OF
JUSTICE BYRON R.WHITE

November 23, 1973

Re: No. 72-1040 - Communist Party of Indiana v.
Whitcomb

E Dear Bill: ’

I hope you could drop the last paragraph

of your proposed opinion in this case. I hadn't
Jou needed to rea Lo
thought you needed to reach overbreadth. The )
Party is complaining about the violation of its w~ v -
_ P
constitutional rights, not those of others. I
also have some troubles with some of the material —

at the cited pages of 83 Harvard Law Review.

Sincerely,

‘\A] e

Mr. Justice Brennan

Copies to Conference




Supreme Qourt of the Fnited States
Washington, D. . 20543

.BERS OF
SYRON R.WHITE

November 27, 1973

Re: No. 72-1040 - Communist Party of Indiana v.
Whitcomb

Dear Bill:
Please join me.

Sincerely,

Mr. Justice-Brennan

Copies to Conference

‘NOISTATU LATYISONVH HIL 40 SNOLLDATIOD IHI RO4d AIdnUoddTd
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Supreme Qourt of thye Yinited Stutes
Waslington, D, §. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL November 28, 1973

Re: No. 72-1040 -- Communist Party of Indiana et al., v.
Whitcomb

Dear Bill:
Please join me in your opinion.

Sincerely,
T. M.

Mr. Justice Brennan

cc: The Conference
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Supreme Qourt of the Yikted States
Waslington, B. . 20513

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

December 17, 1973

Re: No. 72-1040 - Communist Party v. Whitcomb

Dear Bill:

Will you please add the following at the end of your
opinion:

"Mr. Justice Blackmun concurs in the result
upon the equal protection grounds enunciated by
Mr. Justice Powell in the second paragraph of his
concurring opinion, post, !

Sincerely,

/.
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Mr. Justice Brennan

cc: The Conference
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Supreme Qonrt of the Hnited Sintes
Washingtan, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

December 18, 1973

Dear Lewis:

Re: No. 72-1040 - Communist Party v. Whitcomb

I now have your recirculation of December 17, Would you
Please join me in part I of your restructured opinion. I am asking
Bill Brennan not to add the addendum I suggested with my note to
him of December 17,

Sincerely,

Mr. Justice Powell

Copies to the Conference
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Supreme Qourt of the Wnited States
Waslhington, B. (. 20543
JUSTICE Lewis f BOWELL R, November 30, 1973

No. 72-1040 Communist Party v. Whitcomb

Dear Bill:
I am not yet at rest in this case, and may try to write
something.
Sincerely,
W

Mr. Justice Brennan

fp/ss

cc: The Conference
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- Justice Bt
tew

) :TTUStice Whito -

2nd DRAFT M- JLIIJSSttiicc: Marspaig

Mr. Justye lackmyn
SUPREME COURT OF THE UNITED STATES ® Rehinguysg;,

From: p,
No. 72-1040 ¥ell, J.

[, Circu_lated_. ') 10 197_‘\
Communist Party of Indiana) _

On Appeal fron‘ﬁe%hbbulat .
ot al., Appellants, i h S ed:
eb-al, APp United States District ——

:.),' Court for the Northern
Edgar D. “hlfcombr Ete, | District of Indiana.
et al.

{ December —, 1973]

MRg. JusticE PowELL, concurring.

I concur in the reversal of the judgment below but for
reasons different from the majority’'s. In my view it
was quite unnecessary to reach the issue addressed by
the Court.

It was established at trial that appellants had certified
the Democratic and Republican parties despite the failure
of party officials to submit the prescribed affidavits under
Ind. Stat. §29-3812. In Williams v. Rhodes, 393 U. S.
23, 31 (1968), this Court held that a disecriminatory pref-
erence for established parties under a State's electoral
system can be justified only by a “compelling state
interest.” In the present case, no colorable justification
has been offered for placing on appellants burdens not
imposed on the two established parties. It follows that
the appellees’ diseriminatory application of the Indiana
statute denied appellants equal protection under the
Fourteenth Amendment.

In addition, after receiving the appellants’ application
for certification, the Indiana Election Board requested and
received an official opinion from the Attorney General
of Indiana. The opinion stated that the oath provision
of Ind. Ann. Stat. §29-3812 was “valid and binding™
and further that “the Communist Party would not be
eligible to appear on the Indiana ballot even if the offi-

SSTYONOD A0 XYVIGIT “‘NOISTAIA LATAISANVH HILL 40 SNOLLOATTI0D FHL HOdd dADNUOddTd
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To: Iot R :
My. JwBilCe Loug
. Justice Bren
. Justice Sien
Mr. Justice Whni
M. Justice Mar
Mr. Justice Tla i
Srd DRAFT Mr. Justice Rehnaulst
SUPREME COURT OF THE UNITED §'1‘A'I‘],i§w611 s
rom. Powell, o
0. 7271040 circulated
e L 1973
Communist Party of Indiana) necirculated: ¥- B

)u Appeal from the

et al., Appellants, , . .
» AP ['nited States Distriet

v, . . .
d D Whi b E Court for the Northern
Fdgar D. ¥ 1lccom ), fute., District of Indiana,
et al.

[ December —. 1973]

Mkg. Justice PowkLL, conecurring.
I concur i the result. In my view it was quite
unnecessary to reach the issue addressed by the Court,

1

It was established at trial that appellants had certified
the Democratic and Republican parties despite the failure
of party officials to submit the prescribed affidavits under
Ind. Stat. §29-3812. In %lliams v. Rhodes. 303 U. S.
23. 31 (1968) . this C'ourt held that a diseriminatory pref-
erence for established parties under a State's electoral
system can be justified only by a “compelling state
interest.”  In the present case. no colorable justification
has been offered for placing on appellants burdens not
imposed on the two established parties. It follows that
the appellees’ diseriminatory application of the Indiana
statute deniled appellants equal protection under the
Fourteenth Amendinent.’

"In view of this patently unconstitutional applieation of the
statute. there iz no oceasion to reach the broader ssue addressed
by the Courr today. Although T express no conclusion on that
issue. 1t should be noted that rhis ix the first ease toueching npon the
tyvpe of oath which mayv be required of o candidate for the office
of President of the United States. The Indiana oath, of course.

SSTUONOD A0 XdVELIIT ‘NOISIATU LAI¥OSANVH AHL J0 SNOTILOATIO) AHL WO¥d aidNAoddTd




4th DRAFT

SUPREME COURT OF THE UNITED STATES: .-

No. 72-1040 AT

Communist Party of Indiana
et al., Appellants.
»

On Appeal from the
United States Distriet
Court for the Northern

“dear T White e S , ,
Edgar 1. Whitcomb, Ete.. District of Indiana.

et al.
[Deceinber — | 1073

Me. JUsTicE POWELL. coneurring.
I concur in the result.  In my view it was quite
unnecessarv to reach the issue addressed by the Court.

It was established at trial that appellants had certified
the Democratic and Republican parties despite the failure
of party officials to submit the preseribed affidavits under
Ind. Stat. §20-3R12."  In Hdllicons v. Rhodes. 303 U, K.

The complume i this ease expresslv alleged that § 20-3812 =nb-
jeeteedd appellants to burdens not unposed on rthe Republican and
Demoeratie Parties, and proof at rral was direcered o that wsue.
The Court now wmmnrams that this =sne cannot he considered
heeanse it was not expressiv ra=ed mothe junsdienional <ratement
Aute. podoa 60 Sapreme Courr Rude 16 (1) te) provides. however,
rhat the jurnsdictional <tarement “will be deemed to melnde every
subsichiary question farly comprized rherem™ wid that “questions <et
forth m the jur=dietional statement or farly comprised therem will
be considered by the Court.” The e of dozermunatory application
of the starnre certmnly falls wathm the gravamen of appellants’
juristhetionad statement and shonkd theretfere be considered.  Sec. c.g..
[ nited States v Arnold . Sehoein & Col 3880 U080 365, 3T1-3720 n.
401989 Moreover, the approprinte exererse of judieial power
requires that amportant constintional ssues notr be deeded un-
neces=arly where narrower grounds exist tor accordmg reliet. This

constlerinon applies even though such grounds are not presented
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To: The Chier Justice

5th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 72-1040

Commnnunst Party of Liddiana Circulateq:

et al.. Appellants, )n Appeal from the

’ Court for the Northern

Felgar D, Whiteomb, Fte., District of Indiana,

et al.
| Decembor —. 1973

Me. Justice PoweLL, with whom THE CHIEF JUSTICE,
Mr. Justrer Brackarox, and Mro Justicr RAENQUIST
join, conecurring in the result.

I concur o the result. Tnoomy view 1t was quite
nnnecessary to reach the issue addressed by the Court.

It was established at trial that appellants had certified
the Democratic and Republican parties despite the failure
of party officials to submit the preseribed athdavits under
Ind. Stat. §29-3812 In Williams v. Rlodes, 303 U S

‘Thvvmnphnu1nthb<nﬂ-vﬂnw»h'ﬂhﬂmlHmr§204%12>M»
jeeted appellants to burdens not imposed on the Republican and
Demoeratie Parties. and prootf at temd was divected to that e,
The Court now uwomtams that this wsue eannot be considered
because 1 wis ot expresshvorised e the jersdietnionad <tatement
At poSons 0 Supreme Court Rule 15 (1) (e) provides, however,
that the jurisdictioual statement “will be deemed ro include every
subsidinry question Turly comprized therem™ and that “questions sel
forth me the jarisdictional statement or fwirly comprsed therem will
be considered by rthe Conrr.” The ssue of diserimmatory applhieation
of the stature certanly tulls wirbim the gravamen of appellants
Jursdhetional <tarement and shonld theretfore be constdered. Sce. e
U onited States v Arnold . Seivenoe & Colo 358 U0 S0 3650 371-5720 1.
4 01969) . Moreover. the approprrte exercze of Jodiemd power
veures that mportant con=titnnonal assues not be deeided un-
nww»unh'whmw:uwnmwrghnmd>Othhw:wuwdmglwmﬁ.'FM>\

con=tderation apphics even thengh =ueh gronnds are not rai=ed e rhe

Mr.

Mr.
Mr.

From: Peowell g

United  States I)l“t”@eClrcula*te

Mr.
Mr.
Mr
Mr

Justice Deougslag
Justic: Brennan
Justic:

Jus+

Jos

Juztiics Llacihm
Justice Rehnqu1

-5 dJd.

SSTUONOD 40 XIVHYIT ‘NOISTAIU LATADSNANVH ﬁﬂl JO SNOILOHTIOD IAHL WOdA GHDHGOH&HH



Supreme Qonrt of the United Stutes
Washington, B. (. 205%3

JUSTICE WILLIAM H. REHNQUIST

CHAMBERS OF

December 14, 1973

Re: No. 72-1040 - Communist Party of Indiana v.
Whitcomb

Dear Lewis:

The discussion in your concurring opinion of the
disparate treatment by Indiana authorities of the Democratic
and Republican parties, on the one hand, and the Communist
party, on the other, makes a good deal of sense to me. I
think I probably overlooked this point during the Conference
discussion, because I felt very strongly that the validity
of the oath itself was governed by Cole v. Richardson, 405
U.S. 676 (1971). I would be more than happy to join that
part of your concurring opinion, and also your discussion
in footnote 5 of the Cole v. Richardson issue. I would
prefer not to join your discussion of Bond v. Floyd, 385 U.S.
116 (1966), both because I am not willing to agree for
constitutional purposes that a state House of Representatives
may not assume the same plenary control over the seating
of its members as the federal House of Representatives may
under the terms of the Constitution, and because in Bond
the petitioner asserted an unqualified willingness to subscribe
to the oath as written, whereas here the Communist party
neither made such an assertion nor, when the chips were down,
did they in fact sign the oath as written.

If you could see your way clear to divide your opinion
in two parts, and to put your last footnote in the first




part, I would be happy to join the first part. I am sending
copies of this to the Chief and to Harry, both because they
have not voted and because I had informally suggested to the
Chief that I would be happy to join any dissent that he wrote
based on Cole v. Richardson. I have in no way retreated from
my feeling that Cole covers the validity of the oath, but I
am persuaded by your discussion of the disparity in treatment
between the Communist party and the established parties that
I could not subscribe to an outright affirmance.

Sincerely,/bbN/
[}
J

Mr. Justice Powell

Copies to the Chief Justice
and Mr. Justice Blackmun



Supreme Qonrt of the Hnited Sintes
Washington. B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

December 18, 1973

Re: No. 72-1040 - Communist Party v. Whitcomb

Dear Lewis:

I am exactly where Harry Blackmun's note to you of
December 18th indicates he is. Will you please join me
in Part I of the third draft of your separate concurring

opinion in this case.
. /
Sincerely, AQV

\ "vl
v

Mr. Justice Powell

Copies to the Conference
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