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Supreme ourt of the Xinited States
Washington, B. . 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS April 12, 1973

Dea.rv Chief:
In 72-804, RUCKELSHAUS v, SIERRA
CLUB I Join Byron in a desire to grant the

amicus brief of Michigan,

The Chief Justice

cc: The Conference
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' Memo to Conferencei ‘

I will ghortly circulate a

_ dissent in 72-904, Ruckelshaus v. Sierra

o

William O. Douglas

~ Club.

I3

- The Conference
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SUPREME COURT OF THE UNITED STA‘I&’&"ZS?’*J‘E’Elce Rehnquist
2«1 72—804 fFGm' Beuwlas, R

Eipeulated:_ / 5 - 7-3

William D. Ruckelshaus, Admin- : i

istrator of the Environmental | O™ W:tt?fﬁ%g&g@m%@az :‘
Protection Agency, to the United States <

Petitioner, \  Court of Appeals
for the District of
Columbia Circuit.

V.
Sierra. Club et al.

[June —, 1973]

Mk. Justice DoucGLas, dissenting.

It is inconceivable to me that Congress in passing the

~ Clean Air Act contemplated an administrative regime
that would make possible the pollution of existing clean

air basins. California,' for example, has 11 air basins

drawn in compliance with the Act.* Two of them have

substantially clean air quality, measured by five major

pollutants * for which primary and secondary ambient air

quality standards have been promulgated. Two of these

“air basins have substantially clean air quality. 7. e., are
well below the national secondary ambient air quality

standard. Eight have one or more, but not all, major

" pollutants exceeding the national secondary ambient air
quality standards. One—the area embracing Los An-

geles—is fully polluted up to or exceeding the national

secondary standards for all major air pollutants. Under
the Court’s decisions, the clean air basins may not be

polluted with impunity up to the level of the secondary
standards, that is to say, what the Court approves today

1The Attorney General of California has filed an amicus brief in ‘
support of the respondents. P

2See 40 CFR §81.159, § 81.167. ’ i

*Carbon monoxide, particulate matter, nitrogen oxide, sulfur
dioxide, and hydrocarbon,
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To: The Chief Justice
Justice Brennan

Mr.
Mr.
Mr.
Mr.

2nd DRAFT :}r .
SUPREME COURT OF THE UNITED STATES"

From: Douslos

No. 72-804

Justice
dJustice
Justice
Justice

Justice P

Justice

@1rcu1ated-

istrator of the Environmental
Protection Agency.
Petationer,

m~

to the United States
; Court of Appeals
for the District of
"olumbia Circuit.

Sierra. Club et al, )
pJune — 19731;

Mg. JusTice Douvcras, dissenting.

It 18 mnconceivable to me that Congress 1in passing the
(lean Air Act contemplated an administrative regime
that would make possible the pollution of existing clean
ailr basins. California,' for example, has 11 air basins
drawn in compliance with the Act* Two of them have
substantially clean air quality, measured by five major
pollutants * for which primary and secondary ambient air
quality standards have been promulgated. Two of these

-air basins have substantially clean air quality, 7. e., are

well below the national secondary ambient air quality
standard. Eight have one or more, but not all, major
pollutants exceeding the national secondary ambient air
quality standards. One—the area embracing Los An-
geles—is fully polluted up to or exceeding the national
secondary standards for all major air pollutants. Under
the Court’s decisions, the clean air basins may not be
polluted with impunity up to the level of the secondary
standards, that is to say. what the Court approves today

i The Attorney General of Cahfornia hax filed an amicus brief in
support. of the respondents

28ee 40 CFR §81.159, § 5! 167

$ Carbon monoxide, particulate matter, mitrogen oxide, sulfur
dioxide, and hvdroearbon,

Stewart
White
Karshall
Blackmun
owell

Rehnquist
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To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart

Mr. Justice White
3rd DRAFT Mr. Justice Marshall
Mr. Justice Blackmun

SUPREME COURT OF THE UNITED STAMES Justice Powell

Justice Rehngquist

No. 72-804

William D. Ruckelshaus, Admin- Cireulaied:

istrator of the Environmental |On Writ of Certiorari

Protection Agency,
Petitioner,
v.

Sierra Club et al. )

Court of Appeals
for the District of
Columbia Circuit.

[June —, 1973]

Mer. JustIicE Doucras, with whom Mr. JusTicE BREN-
NaN and MR. JusTicE BLACKMUN concur, dissenting.

It is inconceivable to me that Congress in passing the
Clean Air Act contemplated an administrative regime
that would make possible the pollution of existing clean
air basins. California,’ for example, has 11 air basins
drawn in compliance with the Act.? Two of them have
substantially clean air quality, measured by five major
pollutants * for which primary and secondary ambient air
quality standards have been promulgated. Two of these
air basins have substantially clean air quality, ¢. e., are
well below the national secondary ambient air quality
standard. Eight have one or more, but not all, major
pollutants exceeding the national secondary ambient air
quality standards. One—the area embracing Los An-
geles—is fully polluted up to or exceeding the national
secondary standards for all major air pollutants. Under
the Court’s decision, the clean air basins may be pol-
luted with impunity up to the level of the secondary

-1The Attorney General of California has filed an amicus brief in
support of the respondents.

tSee 40 CFR §81.159, § 81.167,

3 Carbon monoxide, particulate matter, nitrogen oxide, sulfur
dioxide, and. hydrocarbon.

fyom: Douglas, J.
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Supreme Qourt of the Mnited States
Waslfington, B. (. 20543
CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. ‘ [

June 6, 1973

/

ey

RE: No. 72-804 Ruckelshaus v. Sierra Club

Dear Bill:

Please join me in your dissenting opinion

in the above.

Sincerely,

~ Mr. Justice Douglas

cc: The Conference
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To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice White

Mr. Justice L;’arshall\P/
¥r. Justice Blaclmun -
¥r. Justice Powsll
Mr. Justice Rehnguist

i

1st DRAFT From: Stewart, J. '
SUPREME COURT OF THE UNITED STATHRR ted: _MAY 29 m{%
Recirculated: }

No. 72-804 {

William D. Ruckelshaus, Admin-
istrator of the Environmental
Protection Agency,
Petitioner,

v,

Sierra Club et al.

On Writ of Certiorari
to the United States
Court of Appeals
for the District of
Columbia Circuit. 7

[June —, 1973] '

MR. JusTicE STEWART delivered the opinion of the
Court,

In response to the problem of increased pollution of
our atmosphere, Congress enacted the Clean Air Act of _
1970, 42 U. S. C. § 1857 et seq. That Act directs the ”
Administrator of the Environmental Protection Agency
(EPA) to develop air quality criteria, and, on the basis
of those criteria, to establish national primary and
secondary ambient air quality standards. § 109 (a).'
National primary standards are ‘“‘ambient air quality
standards [z. e., levels of pollution in the air of a com-
munity] the attainment and maintenance of which in !
the judgment of the Administrator . . . are requisite ’ {
to protect the public health.” §109(b)(1)* A na-
tional secondary standard is “a level of air quality
the attainment and maintenance of which in the judg-
ment of the Administrator . . . is requisite to protect
‘the public welfare from any known or anticipated ad- . .

écﬂqum T TMYNMGTT SNATCTATO TITHACHNVI THI A0 SNOTIATTIND THI WONA AMNAORIMN |

142 U, 8. C. § 1857c—4 {a). : |
2]d., § 1857c~4 (b) (1), f
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Supreme Qourt of the Ynited States
Waslington, B. . 20543

) CHAMBERS OF
JUSTICE POTTER STEWART

| |\%"7L

June 7, 1973

MEMORANDUM TO THE CONFERENCE

Re: No. 72-804 - Ruckelshaus v. Sierra Club

Since this second draft is so short,
I thought I'd better make it a Per Curiam.

18-

P. S.
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2nd DRAFT

From: Siea.rm,
‘SUPREME COURT OF THE UNITED STATES.....

H L] ot
Recirculated: \HJN Fer

No 72-804
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William D. Ruckelshaus, Admin-
istrator of the Environmental
Protection Agency,
Petitioner,

On Wnrit of Certioran
to the United States ;
Court of Appeals j
for the Distriet of :

. . . L
Columbia Cireuit,

Sierra Club et al.

tJune — 1973|
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Per CuriaM

The judgment 1s atfirmed by an equally divided Court.

MR. Justice PowEkLL took no part in the consideration
or decision of this case,
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3rd DRAFT
SUPBREME COURT OF THE

No. 72-804

William D. Ruckelshaus, Admin-
istrator of the Environmental
Protection Agency,
Petitioner,
V.

Sierra, Club et al.

To: The Chierf Justice
Mr. Justice Dovglag
Mr. Justics Bra-ﬁnan
Mr. Justice Whiss
Mr. Justica Yarebo]]
Mr. Jistica Ploghmin
Mr. Justice P"wrr]lm
Mr. Justice Rehnguizt

From: Scew.r., J.

UNITED STATES

irculated:

Recirculated: JUN 7 1973 |

On Writ of Certiorari
to the United States
Court of Appeals
for the District of
Columbia Cireuit.,

[June —, 1973]

Per CuRiaM.

The judgment is affirmed by an equally divided Court. .

Mg. JusTicE PowEeLL took no p
this case.

art in the decision of
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Supreme Qourt of the Ynited States
Washington, B. €. 205%3

VA

CHAMBERS OF
JUSTICE BYRON R.WHITE

»

CONIONNN AN IMYNMTTT SANTOTATA T TTUNCHANET T T T  CATAT T AT AC s TTrE T e o e e

April 12, 1973

Re: ©No. 72-804 ~ Ruckelshaus v. Sierra Club

Dear Chief:
Would you please note for the public record {
that I would have granted the motion of the State of 7

Michigan for speclal leave to present argument as

amicus curiae 1n .this case.

Sincerely,
@ww
The Chief Justice

Coples to Confergnce , ?




Supreme Gourt of the Hnited States
Waslington, B. €. 20543

CHAMBERS OF

JUSTICE BYRON R.WHITE

May 30, 1973

3

Re: No. 72-804 - Ruckelshaus v. Sierra Club

Dear Potter:
I am with you in your proposed opinion
in this case,.

Sincerely,
ﬁyw

Mr. Justice Stewart

Copies to Conference
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b ' Supreme Qourt of tye Hnited States i
Waslington, B. €. 20543 2t

CHAMBERS OF -y
JUSTICE THURGOOD MARSHALL June 5, 1973 N

Re: No. 72-804 - Ruckelshaus v. Sierra Club

Dear Potter:

At conference, I voted to reverse the Court
of Appeals in this case. Shortly thereafter, -
however, I indicated informally that I found the >
case a troubling one and had not yet come firmly :
to rest. I now find that I cannot join your
opinion. In my judgment, the statement in sec-
tion 101 (b) (1) of the Act of a purpose "to protect
and enhance the quality of the Nation'a air re-
sources" is at least sufficient to create an
ambiguity as to whether the Act was intended to
authorize the degradation of those resources. ‘
When one looks at the legislative history to re-
solve this ambiguity, it becomes clear that Con-
gress did not intend to permit states with "clean"
air to submit plans providing for the deteriora-
tion of air quality up to the secondary standards.
Although your opinion is a persuasive ocne, and '
the issue is certainly not free from doubt, I :
conclude that I would affirm the Court of Appeals. i s

Sincerely,

| QOTNONODD I0 INYIGTT SNOATCTATA TITYNCANYLI T 3N CAMNTTIATTTNAN TOT WM T 300 10y

Mr. Justice Stewart

cc: Conference




Supreme ot of the ‘ﬁnitzb States
Waslington, B. €. 205%3 F

CHAMBERS OF ’ vy
JUSTICE HARRY A, BLACKMUN r—\{

June 6, 1973

Re: No. 72-804 - Ruckelshaus, Administrator |
v. Sierra Club ) |

Dear Bill:
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If you could see your way clear to omit foot- =

note 5 on page 2 of your dissent circulated June 5, I E
join you. I make this request because I did not join ,

Hugo's dissent in San Antonio Conservation Society v. P g

-

0

5

N

=

=

=y

<

=

%

S

=

-

=

:

~

-

g

Q

2

&

7]

0

Texas Highway Department, 400 U.S. 968 (1970).

Sincerely,

J6E. -

Mr. Justice Douglas

cc: The Conference




April 18, 1973

No. 72-804 Ruckelshaus v. Sierra Club

Dear Chief:

Not until last night did I go through the mass of briefs
amici filed in the above case.

One is on behalf of the Edison Electric Institute which,
according to its brief, is the national association of electric utilities,
One of these is Vlrginia Electric and Power Company -~ a client of O
my former law firm. We may have had occasional employments

from Edison Institute itself. M
My firm is not on the brief, nor is Vepco,, one of the / |

numerous utilities which have joined in other amicus briefs, Iam
trying, however, to reach the responsible partner in my old firm to
ascertain more clearly whether present clients are implicated.

I will sit for the argument and - with advice of the Conference
and yourself - will decide whether I am free to participate in the de-~
cision,

Sincerely,

The Chief Justice



O | Supreme ot of the ‘ﬁ:titeh States
| | Washington, B. . 20513

CHAMBERS OF v
JUSTICE LEWIS F. POWELL, JR. May 30, 1973

No. 72-804 Ruckelshaus v. Sierra Club

Dear Potter:

Please note on the next draft of your opinion that I took no
part in the decision of this case.

. Sincerely,

Mr. Justice Stewart

cc: The Conference
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MEMORANDUM TO THE CONFERENCE: L Bipers of ARsEtziy
The four to four vole in the above case is wnsatisfactory to all ‘
caacerned. It has prompted me - after discussions with several of you - L 72/

to reexamine the reasons which impellied me to take no part in the
decision,

I restate the facts, ia summary form, which I outlined to the
Conference at the time I recused myself. My .old firm has represented
Virginia Electric and Power Company (Vepeo) for many years (althoagh
1 persomally did no work for i). Prior to the argument in this case, 1
talked to George Gibsom - the partner in charge of Vepeo's work - and
he then thought that Vepeo had no interest in the case, 1t is a2 member
of Edison Eleetric Institute, 2 trade organization which filed a brief
amicus, and which includes among its membership most of the major
electric utilities in the comntry. I did not think membership In a trade
agsociation was a disqgmalifying factor. Accordingly, on the basis of the
situation as I them knew it, I sat for the oral arguments and had
previously read the briefs, _

The day before our Conference, Gemge&ii;amesﬂe&metosay
that he had looked into the matter farther with the following resuits:
Vepeo has a fosil fuel plant under construction in West Virginia, o be
completed this sammer. 1t has major additions to coal burning plants
at Yorkiown and Possum Poist, Virginia, Vepco's engineers ha:ve
designed the new plant, and the additions, with anti-poliution devices
which they believe will avoid a pollution problem. As George Gibson
pat i to me, they do not expect any increase in the pollution level in the
areas in which the plants ave being built or enlarged. Batkeaeare

ing faciiities of Vepco, extending through 1830, will be atomic,
fnvolving no air poliution problem.
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In any event Vepco did not file a brief amicus in this case, and
of course is not a party.

On the above facts, and omn balance, I nevertheless thought that
the safest course would be for me to recuse myself. On further
reflection, I am troubied by the implications of the basis of my decision,
throhabhth&tuwiﬂhaudhermmmimhm perhaps
a member of them. I suppose that many businesses, represented by my
former firm and perhaps by the firms with which other members of the
Court were associated, could be affected in varying degrees by any
decision of this Counrt relating to environmental standards, the inter-
pre&imofemmlmgsmimmtkem My impression is
that members of the Court considered this type of possible adverse
effect on a former client too remote and speculative to justify recusal.

1 hesitate to reexamine my own position with respect to a case
after the vote is in, especially where my participation would be decisive.
In view, however, of the undesirahility of affirmance by an evenly divided
Court, I thought it best to reopen this issue with the Conference and
obtain the benefit of your advice. Before you give it, a fair disclosure
would require me to say that 1 would join Potter H I do participate.

L.F.P., Jr
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