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Georgia et al.,, Appellants,
v

United States.

States Distriet Court for
the Northern District of
Georgia.

[May —, 1973]

Mr. CHier JusticE BURGER, concurring.

I concur in the result reached by the Court but I do
so under the mandate of Allen v. State Board of Elections,

303 U. 8. 544 (1939). I have previously expressed my
reservations as to the correctness of that holding. See
Perkins v. Matthews, 400 U. S.-379, 397 (1971) (BLACK-
MUY, J., concurring).
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Supreme Conrt of the United States
. Washington, D. €. 20513

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS March 21’ 1973

Dear Potter:
Please join me in your opinion

in 72-75, Georgia v. United States.

\
\S'V

William O, Douglas

Mr, Justice Stewart

cc: The Conference
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Supreme Qourt of the Ynited States
Washington, D. . 20513

CHAMBERS OF.

JUSTICE WM. J. BRENNAN, JR. March 22, 1973

RE: No. 72-75 Georgia v. United States

Dear Potter:

I agree.

Sincerely,

Mr. J ustice Stewart

cc:The Conference
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To: ‘Ihe Chief Justice

’ Hr. Justice Louglas .

/\( /\)\ Mr. Justice Brennan
Qﬁ'\}u‘f Mr. Justice White

ir. Justice ¥arshall

! Mr. Justice Blackmun
Mr. Justice Powell

Mr. Justice Rehnquist

1st DRAFT
From: Stewart, J.

SUPREME COURT OF THE UNITED STATES Lated: MAR 21 1973

Circu

No. 72-75 Recirculated:

On Appeal from the United
States District Court for
the Northern District of
Georgia.

Georgia et al., Appellants,
v

‘United States.

[March —, 1973]

MR. Justice STEWART delivered the opinion of the
Court.

The Attorney General of the United States brought
this suit under §12 (d) of the Voting Rights Act as
amended, 42 U. S. C. § 1973 (d), to enjoin the State of
Georgia from conducting elections for its House of Rep-
resentatives under the 1972 legislative reapportionment
law. A three-judge federal court in the Northern Dis-
trict of Georgia agreed that certain aspects of the reap-
portionment law came within the ambit of § 5 of the Act,

392 U 8. C.§1973¢; and ~that -the-State; which ‘is sub-
ject to the provisions of § 5,* had not obtained prior clear-
ance from either the Attorney General or the District
Court for the District of Columbia. Accordingly, and
without reaching the question whether the reapportion-
ment plan had the purpose or effect of “denying or
abridging the right to vote on account of race or color,”

1 A State is subject to § 5 if it qualifies under § 4 (b), 42 U. 8. C.
§ 1073b (b). Covered States are those which on November 1, 1964,
emploved any of several enumerated tests or devices as a prerequisite
to voting, and in which less than 509 of eligible voters were
registered to vote or actually voted in the November 1964 presi-
dential election. States that meet identical criteria with respect to
the 1968 presidential election are also covered under the amended
Act. It is stipulated that Georgin is covered under §4 (b).
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To: The Chief Justice
Yr. Justice Douglas
Er. Justice Breznnan
Mr. Justice White
r. Justice Marshall
Mr. Justice Blackmun
¥r. Justice Powell

2nd DRAFT Mr. Justice Rehnquist
SUPREME COURT OF THE UNITED STATES: s:ewart, J.
No. 72-75 Circulated:

Recirculated: MAR 2 3 }97

On Appeal from the United
States District Court for
the Northern Distriet of
Georgia.

Georgia et al., Appellants,
v

United States.

[March —, 1973]

Mpr. JusTice STEWART delivered the opinion of the
Court.

The Attorney General of the United States brought
this suit under §12 (d) of the Voting Rights Act as
amended, 42 U. S. C. §1973j (d), to enjoin the State of -
Georgia from conducting elections for its House of Rep-
resentatives under the 1972 legislative reapportionment
law. A three-judge federal court in the Northern Dis-
trict of Georgia agreed that certain aspects of the reap-
portionment law came within the ambit of § 5 of the Act,

--42 U..8.. C..8.1973¢c,.and. that the .State, which .is sub-~
ject to the provisions of § 5, had not obtained prior clear-
ance from either the Attorney General or the District
Court for the District of Columbia. Accordingly, and
without reaching the question whether the reapportion-
ment plan had the purpose or effect of “denying or
abridging the right to vote on account of race or color,”

L A State is subject to § 5 if it qualifies under § 4 (b}, 42 U. 8. C.
§ 1973b (b). Covered States are those which on November 1, 1964,
employed any of several enumerated tests or devices as a prerequisite
to voting, and in which less than 509% of eligible voters were
registered to vote or actually voted in the November 1964 presi-
dential election. States that meet identical criteria with respect to
the 1968 presidential election are also covered under the amended
Act. It is stipulated that Georgia is covered under § 4 (b).
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\
)j{ Supreme Conrt of the Lnited States

r _ Waslingtan, D. §. 205%3
: .
CHAM‘ RS OF

JUSTICE BYRON R. WHITE

March 22, 1973

Re: No. 72-75 - Georgia v. United States

Dear Potter:
As presently advised, I plan to circulate
a dissent in this case.

Sincerely,

Mr. Justice Stewart

Copies to Conference
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To: The Chief Justice
Mr. Justice Douglas
2 - Mr. Justice Brennan
¥r. Justice Stewart
a7, Justice Yarshall
Hr., Justice Blocknun
LEr. Justics Peowell
L. dustice Eehnquis

ist DRAFT
From: VWhite, J.

SUPREME COURT OF THE UNITED STATES,, .. .... 3-2)-7

No. 72-75 Recirculated:

On Appeal from the United
States District Court for
the Northern District of
Georgia.

Georgia et al., Appellants,
v

United States.

[April —, 1973]

M-g. JusTicE WHITE, dissenting.

Section 5 of the Voting Rights Act of 1965 provides
that a State may not put into effect any change in voting
qualifications or voting standards, practices or procedures
until it either procures a declaratory judgment from
the United States District Court for the District of Co-
lumbia to the effect that the alteration does not have the
purpose and will not have the effect of denying or abridg-
ing the right to vote on account of race or color or sub-
mits the alteration to the Attorney General and an ob-
jection has not been interposed by that official during
the ensuing 60 days. In this case, the Attorney General
interposed an objection o1i"Mar¢h 24,1972, to the March
9 reapportionment plan of the Georgia House of Rep-
resentatives and shortly thereafter sued to enjoin the
use of that plan on the ground that the State had ob-
tained neither the approval of -the Attorney General nor
that of the District Court. The District Court held §5
was applicable to changes in state apportionment plans
and that the section prevented the March 9 reapportion-
ment from going into effect.

I agree that in the light of our prior cases and con-
gressional reenactment of § 5, that section must be held
to reach state reapportionment statutes. Contrary to
the Court, however, it is my view that the Attorney Gen-
eral did not interpose an objection contemplated by § 5
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To: The Chief Justice
Ml“. :«‘-;S' .L ;

M.

Douglas
Brsnnan
Stewart
2hall
LCHINUn

2nd DRAFT

No. 72-75 —Recirculated: ¢« '-/2_ v

On Appeal from the United
States District Court for
the Northern Distriet of
Georgia.

Georgia et al., Appellants,
v.
United States.

[April —, 1973]

Mz. JusticE WHITE, dissenting.

Section 5 of the Voting Rights Act of 1965 provides
that a State may not put into effect any change in voting
qualifications or voting standards, practices or procedures
until it either procures a declaratory judgment from
the United States Distriect Court for the District of Co-
lumbia to the effect that the alteration does not have the
purpose and will not have the effect of denying or abridg-
ing the right to vote on account of race or color or sub-
mits the alteration to the Attorney General and an ob-
jection has not been interposed by that official during
the ensuing 60 days.  'In this case, the Attorney General
interposed an objection on March 24, 1972, to the March
9 reapportionment plan of the Georgia House of Rep-
resentatives and shortly thereafter sued to enjoin the
use of that plan on the ground that the State had ob-
tained neither the approval of the Attorney General nor
that of the District Court. The District Court held § 5
was applicable to changes in state apportionment plans
and that the section prevented the March 9 reapportion-
ment from going into effect.

I agree that in the light of our prior cases and con-
gressional reenactment of § 5, that section must be held
to reach state reapportionment statutes. Contrary to
the Court, however, it is my view that the Attorney Gen-
eral did not interpose an objection contemplated by § 5
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To: The Chief Justice

3rd DRAFT
'SUPREME COURT OF THE UNITED STATES=:

stlce Douglas

4 "y 1T
Cirecu

No. 72-75
Ree
On Appeal from the United
States District Court for
the Northern District of
Georgia.

Georgia et al., Appellants,
v
United States.

[April —, 1973]

Mg. JusTice WHITE, with whom MR. JusTicE POWELL
and MR. JusticE REENQUIST join, dissenting.

Section 5 of the Voting Rights Act of 1965 provides
that a State may not put into effect any change in voting
qualifications or voting standards, practices or procedures
until it either procures a declaratory judgment - from
the United States District Court for the District of Co-
lumbia to the effect that the alteration does not have the
purpose and will not have the effect of denying or abridg-
ing the right to vote on account of race or color or sub-
mits the alteration to the Attorney General and an ob-
jection has not been interposed by that official during
the ensuing 60 days. In this case, the Attorney General
interposed an objection on March 24, 1972, to the March
9 reapportionment plan of the Georgia House of Rep-
resentatives and shortly thereafter sued to enjoin the
use of that plan on the ground that the State had ob-
tained neither the approval of the Attorney General nor
that of the District Court. The District Court held § 5
was applicable to changes in state apportionment plans
and that the section prevented the March 9 reapportion-
ment from going into effect.

I agree that in the light of our prior cases and con-
gressional reenactment of § 5, that section must be held
to reach state reapportionment statutes. Contrary to
the Court, however, it is my view that the Attorney Gen-

treulated: ¢ -
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Supreme Qonrt of the ¥nited States
Washington, D. €. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL March 22, 1973

Re: No. 72-75 - Georgia v. United States

Dear Potter:.
Please join me.

Sincerely,

Mr., Justice Stewart

cc: Conference
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@ Supreme onrt of the Hnited State;
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 22, 1973

Re: No. 72-75 - Georgia, et al. v. United States

Dear Potter:
Please join me.

. Sincerely,

s

Mr. Justice Stewart

Copies to the Conference
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Supreme Gourt of the Ynited States
Washington, B. (. 20513

CHAMBERS OF

JUSTICE LEWIS F. POWELL,JR. ‘ March 30, 1873

No. 72-75 Georgia v, United States

Dear Potter:

I write merely to say that I have not yet decided what to do in
this case.

As I have stated on more than one occasion, I consider the
Voting Rights Act of 1965 - limited as it is to a handful of states rather
than applying to the entire country - to be discriminatory and indefensible
sectional rather than national legislation. I agree with Justice Black's
dissent in Katzenbach. I have even stronger feelings as to Perkins, which
extended - quite without justification in my opinion - the Act to annexation

in a way that does grievous harm to the orderly development of urban com-

munities, certainly in states like Virginia.

Yet, these are established precedents and in the end I will either
join Byron's narrow dissent, or concur in the result reached in your
opinion accompanied by a brief statement that I do so only by virtue of
feeling bound by decisions with which I totally disagree.

I will only add, lest I be misunderstood, that I would have no ob-
jection (constitutionally or from the viewpoint of protecting the rights of
all citizens to vote) to a carefully drawn Voting Rights Act which applied
uniformly to all fifty states. It should exclude apportionment and annexa-
tion, and also should eliminate the offensive requirement that - as Byron
suggests - states, hat in hand, obtain the consent of the Attorney General
or run the gauntlet of the federal court here in the District before an act
of the state legislature may go into effect. The normal procedures avail-
able for testing the validity of state statutes should have sufficed.

Sincerely,

Mr. Justice Stewart Z /ééw’t/l—/

cc: The Conference
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To: The Chief

Mr.
Mr.
MI' .

-t Gy Oy

ool

o
Er. gu

Mr.

1st DRAFT Twomt Tose )
SUPREME COURT OF THE UNITED STATES:-APR 24 1973
- Reecirculated:

No. 72-75

. On Appeal from the United
Geor t al., Appellants, .
gla e av, PPEVANIS: | states District Court for

. the Northern District of
United States. Georei
eorgia.

[May —, 1973]

MR. JusTicE PowkeLL, dissenting.

For the reasons stated in his opinion, I agree with
MRr. JusticE WHITE that the Attorney General did not
comply with §5 of the Voting Rights Act, 42 U. S. C.
§ 1973c, and that therefore Georgia’s reapportionment
act should have been allowed to go into effect. It is
indeed a serious intrusion, incompatible with the basic
structure of our system, for federal authorities to compel
a State to submit its legislation for advance review.*

~%Ag-Mr. Justice-Black stated; the power vested in federal officials
under § 5 of the Act to véto state laws in advance of their effective-
ness “distorts our constitutional strueture of government.” South
Carolina v. Katzenbach, 383 U. 8. 301, 358 (1966) (dissenting opin-
ion). A similar appraisal was made by Mr. Justice Harlan, who
characterized § 5, as construed by the Court, as “a revclutionary
innovation in American government.” Allen v. Board of Elections.
393 U. S. 544, 585 (1969) (concurring in part and dissenting in
part).. I have no doubt as to the power of the Congress under the
Fifteenth Amendment to enact appropriate legislation to assure that
the rights of citizens to vote shall not be denied. abridged or in-
fringed in any way “‘on account of race, color, or previous condition
of servitude.” Indeed, in my view there is more than a power to
enact such legislation. there ix a duty. My disugreement iz with the
unprecedented requirement of advance review of state or local legisla-
tive acts by federal authorities, reudercd the more noxious by its
selective application in only a few States.-
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Supreme Qourt of the Hnited States
Waslington, B. €. 20543

JUSTICE LEWIS :TS:;WELL,JR. ' April 26, 1973

Re: No. 72-75 Georgia v. United States

Dear Byron:

Please join me in your dissent, which I am supplementing by
a brief additional statement being circulated today.

Sincerely,

’

7

Vi Al

Mpr. Justice White

cc: The Conference -+
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§

Towwe Tommm o1

April 18, 1973

“SBATYDAY UOTINITISUI ISACOH 8Y3 JO uoTiez
~Taoyjne oT3Toads ayj JNOY3ITM PSINQIIISIP A0

naARnA1da T 1At anT am s

Re: No. 72-75 - Georgia v. United States

Dear Byron:

I agree completely with the substance of your
proposed dissent in this case, but would feel more
comfortable in joining it if you would consider making
the following changes:

0109 50E46. TTUIGIED Piofurers

I0VEd ANV NOLLATOATY "YVA NO

] AT TATITCATT MMT ANNLD

Oon page 2, in the sentence beginning
"Neither, I think, did Congress anticipate
that the Attorney General . . ." substitute
for the language "would play dog in the
manger and refuse or plead his inability
to make up his mind" language to the effect
“could discharge his statutory duty by
simply stating that he had not been persuaded
that a proposed change in election procedures

would not have the forbidden discriminatory
effect”. ’

On page 3, in the sentence before the
beginning of the new paragraph, delete "rather
grandly”.
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These suggestions obviously do not go to the substance
of what you say, and simply reflect a personal feeling on my
part that I would like to aveoid any implication of ad

hominem criticism which does not advance the legal argument
which you make.

Sincerely,

Mr. Justice White

——’




‘ : Supreme Qourt of the Hnited ,§taizs
Washingtor, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 19, 1973

Re: No. 72-75 - Georgia v. United States

Dear Byron:
Please join me.

Sincerely,

i

er . Justice White

Copies to the Conference
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