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- o Supreme Qourt of the Hnited States
| - Washington, B. ¢.- 20543
t‘:H;MB.EHS oFr ; » .
THE CHIEF JUSTICE - - February 23, 1973

Re: No., 72<1%6.- Hunter v. U. S. &

No, 419 -3 Pittsburgh Press Co. v. Pittsburgh _:f?";g,a

“ Comm, on Human’ Rela.tmns of

£l

| 0}

MEMORANDUM TO THE CONFERENCE: ol

9

f;.g
In giving the Orders today we were confronted with a situation m}f

which may possibly alter the voting or at least the ha.ndhng 8

: nf |
of both of the above cases, =i

o.

=

The vote today on the Hunter case was to grant the petition o

and set for argument with Pittsburgh Press. Pittsburgh A

Press is set for argument in March, and it is very unlikely %

that the Hunter case can be brought on for argument this % -

Term. At the very least, if it were brought on,. it would 'z

mean postponing the Pittsburgh Press argument, along ‘:‘z”

with Hunter to the last few days of oral argument, and we ‘ 5
are already crowding that period. 2 '

i v I
i
* There are three alternatives: (1) to proceed with the argu- :g% ‘

ment in the Pittsburgh Press as now calendared; (2) to make e

an effort to expedite Hunter and set both cases for the last -'_(zj

few days of argument, even though this is a very unlikely et

possibility, or (3) to put both cases over until the next Term. g

. A

I would appreciate hearing from you on this, Meanwhile we :'; L

will not list the action in the Hunter case on Monday's Order :-1,&

List but perhaps put 11: on a special order Tuesday' or Wednes- zﬁ

day if necessary. : %‘

rg,,n

Regards, '
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. REPRODU:ED FROM THE COLLECTIONS
- e - -

CHAMBERS OF
THE CHIEF JUSTICE

Supreme Yonrt of tye Hanted Slates
Washington, B. ¢. 20543

March 31, 1973

Re: No. 72-419 - Pittsburgh Press Co. v. Pittsburgh
Comm. on Human Relations

Dear Bill:

I think I have come to rest on this case and, while

it is still tentative, it is a tentative REVERSE. That
being my learning, with Bill Douglas more firmly to

reverse, I think you had better assign the case.

This is another one of our close cases in which some
final votes will doubtless ''turn on the writing'.

Regards,

BN

Mr. Justice Brennan

Copies to the Conference

OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS;
AL [

)0



Supreme Gonrt of the United Stutes
Washington, B. (. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

June 12, 1973

Re: No. 72-419 - Pittsburgh Press Company v.
. The Pittsburgh Commission on
Human Relations, et al.

Dear Lewis:

_ Please note at the end of your opinion that I dissent.
Given all the pending problems I will not try to articulate my
reasons although I may refer to a citation. Until we conclude
the bounties that government gives the press, e.g., special
anti-trust immunity and favored mail subsidies, render their
acts '"governmental action,' I think government cannot deal
with the content of a newspaper.

Regards,

L

Mr, Justice Powell

Copies to the Conference
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Supreme Gonrt of the Vnited States
Waslington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE

June 20,1973

Re: No. 72-419 - Pittsburgh Press Co. v. Pittsburgh
Comm. on Human Relations

Dear Lewis:
Your added footnote is helpful and I add only a few

words and a footnote so that the old page 4 will read as per

the enclosed.two sheets.

Regards,
Mr. .Tustice Powell

Copies to the Conference.
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reassurance. That conclusion is assertedly based on the view

that the order affects only a ''continuing course of repetitive conduct.

P. , ante. Even if that were correct, I would still disagree sinc
the Commission's order appears to be in effect an outstanding injung
against certain publications -- the essence of a prior restraint. In :

event, my understanding of the effects of the Commmission's order di

from that of the Court. As noted in the Court's opinion, the Commuc
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wealth Court narrowed the injunction to permit Pittsburgh Press to
use sex-designated column headings for want-ads dealing with jobs

exempt under the Ordinance. The Ordinance does not apply, for

example, . ‘ .

"to employers of fewer than five persons, to employers
outside the city of Pittsburgh, or to religious, fraternal,
charitable or sectarian organizations, nor does it apply
to employment in domestic service or in jobs for which
the Commission has certified a bona fide occupational

exception.

P. , ante. If Pittsburgh Press chooses to continue using its

column headings for advertisements submitted for publication by
exempted employers, it may well face difficult legal questions in
deciding whether a particular employer is or is not subject to the
Ordinance. If it makes the wrong decision and includes a covered
advertisement under a sex-designated column heading it runs the

risk of being held in summary contempt for violating the terms of

73
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To: Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Juspice White
‘Mr. Justice Marshallw—
Mr. Justice Blackmun
‘Mr. Justice Powell
Mr. Justice Rehnquist

From: The Cu.ie. Justice

Circulated:

Recirculated:

JUN 20 1573

No. 72-419 - Pittsburgh Press Co. v. Pittsburgh Comm. on

Human Relations

THE CHIEF JUSTICE, dissenting.

Despite the Court's efforts to decide only the most narrow

question presented in this case, the holding represents, for me, a

disturbing enlargement of the ''commercial speech' doctrine, Valentine

v. Chrestensen, 316 U.S. 52 (1942), and a serious encroachment on the

freedom of press guaranteed by the First Amendment.

It also léunches

the courts on what I perceive to be a treacherous path of defining what

layout and organizational decisions of newspapers are ''sufficiently

associated'’ with the '"¢tommercial'' parts of the papers as to be

constitutionally unprotected and therefore subject to governmental

regulation. Assuming, arguendo, that the First Amendment permits

the States to place restrictions on the content of commercial advertise-

ments, I would not enlarge that power to reach the layout and organ-

izational decisions of a newspaper.
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Supreme Qonrt of the Iittiteh States
Waohington, B. €. 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS 'Pebruary 26, 1973

Dear Chief: _ TN
As respects T2-146, Bunter and ?2-1&19,Xf
Plttsburgh Press I think the best thing t

18 to hear Pittsburgh Press and hold Hunter until

after that argument to see if in light of our .
disposition of Pittsburgh Press, Hunter should be

argued in the Fall, or disposed of summarily

this Spring.
Wy

willi « Douglas

The Chief Justice

ee: Conference
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Supreme Qourt of the Ynited States
Washington, B. . 205143

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS June 11, 1973

‘Deax Potter:

Please join me in your dissent in

T2-419, Pittsburgh Press Co. v. Pittsburgh

Commission,

2
William O. Douglas

Mr., Justice Stewart

. ce: The Conference
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To: The Chief Justice

Mr. Justice Brennan
Justice Stewart
. Justice White-
Justice farshall—" -
Justice Blackmun
Justice Powell
Justice Rehnquist

SUPREME COURT OF THE UNITED STF%‘TES ;

om: Douglas, «.

No. 72419 | Circulated: é //3

2nd DRAFT

SEEEER

Pittsburgh Press Company, Recirculated:
Petitioner, On Writ of Certiorari to
v the Commonwealth

The Pittsburgh Commission| Court of Pennsylvania.
on Human Relations et al.

[June —, 1973]

MRr. JusticE DovucLas, dissenting.

While I join the dissent of MR. JUSTICE STEWART, 1
add a few words. As he says, the press, like any other
business, can be regulated on business and economic
matters. Our leading case on that score is Associated
Press v. Umted States, 326 U. S. 1, which holds that a
news-gathering agency may be made accountable for
violations of the antitrust laws. By like token, a news-~
paper, periodical, or TV or radio broadcaster may be
subjected to labor relations laws. And that regulation
could constitutionlly extend to the imposition of penal-

_ties or other sanctions.if any unit of. the press violated
laws that barred discrimination in employment based on
race or religion or sex.

Pennsylvania has a regulatory regime designed to elimi-
nate discrimination in employment based on sex; and
the commission in charge of that program issues cease
and desist orders against violators. There is no doubt,
but that Pittsburgh Press would have no constitutional
defense against such a cease and desist order issued
against it for discriminatory employment practices.

But I believe that Pittsburgh Press by reason of the
First Amendment may publish what it pleases about any
law without censorship or restraint by Government. The

SSTUINOD 40 XYvVidI'l 'NOISIAIﬂ LATIOSNANVA AHL 40 SNOILDATIOD FHLI WOdd addNqoddTd




CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

L

ek e 12T

Stqnm Qonrt of the Hnited States
Washington, B. . 20543

February 26, 1973

RE: No. 72-146 Hunter v. United States
No, 72-419 Pittsburgh Press v. Pittsburgh Comm.
/ on Human Relations

Dear Chief:

I would not press to have the cases argued together.
The only common issue is the constitutional one and we
can decide it in Pittsburgh Press. I'd therefore hear
Pittsburgh Press and let Hunter come on when it's ready.

Sincerely,

Dice

¥,

The Chief Justice

cc: The Conference

P N S o

LdIMOSNNYI 3HL 40 SNOLLOTTTI0D FHL WO¥S AIINA0YIY

TN
G ke

SSIYONOD 40 ANVHEIT ‘NOISIATA

EER—,

Aol s e
R -



N

- . Rgl}gDU:fE FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRES -
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: Supreme Gonrt - f the Xnited States
? Washington, B. €. 20543

CHAMBERS OF

JUSTICE Wa. J. BRENNAN JUR Aprll 2’ 1973

MEMORANDUM TO THE CONFERENCE

RE: No. 72-419 Pittsburgh Press Co. v. Pittsburgh
Comm. on Human Rights

The Chief having advised me that I am to assign tre

above, I am assigning it to Lewis Powell.

| W.J.B.Jr.



Supreme Gourt of the Hnited Stzﬁes
Waslingtan, B. €. 20513

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. May 29, 1973

RE: No. 72-419 Pittsburgh Press Co. V.
Pittsburgh Commission on Human Rights

Dear Lewis:

I agree.
Sincerely,
"My, "Justice "Powell

cc: The Conference
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Supreme Gonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

February 26, 1973

Re: No. 72-146, Hunter v. U. S.
No./ 72-41 9\ ittsburgh Press Co. v.
Pittshurgh €omm. on Human Relations

Dear Chief,

Responding to your memorandum of February 23,
I should prefer to proceed with the argument in Pittsburgh
Press as now calendared, and to hold the Hunter petition
for the Pittsburgh Press case.

Sincere_ly yours,
7>
The Chief Justice /

‘Copies to the Conference
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Supreme Court of the Tnited States
Washmeton, B. €. 20543

CHAMBERS OF

JUSTICE POTTER STEWART

March 26, 1973

72-419, Pittsburgh Press v.
Commission

Dear Bill,

Thank you for your note. I'll
be glad to undertake a dissent in this
case.

Sincerely yours,

Mr. Justice Douglas

wJ)



Supreme Qourt of the 'ﬁ;t&zh States
Q : Washington, B. €. 20543

CMAMBERS OF
JUSTICE POTTER STEWART

May 29, 1973

MEMORANDUM TO THE CONFERENCE

Re: No. 72-419, Pittsburgh Press Co. v.
Commission

In due course I shall circulate a dissenting
opinion in this case.
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SUPREME COURT OF THE UNITED STAT
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No, 72-419
Circulated:
Pittsburgh I.Dr.ess Company. Recirculated:
Petitioner, On Writ of Certiorari to
. the Commonwealth

The Pittsburgh Commission| Court of Pennsylvania.
on Human Relations et al

[June — 1973]

MR. JusTIiCcE STEWART, dissenting.

I have no doubt that it is within the police power of
the city of Pittsburgh to prohibit diserimination in pri-
vate employment on the basis of race. color. religion,
ancestry, national origin. place of birth, or sex. I do
not doubt, either, that in enforcing such a policy the
city may prohibit employers from indicating any such
diserimination when they make known the availability
of employment opportunities. But neither of those prop-
ositions resolves the question before us in this case.

That question, to put it simply, is whether any gov-
ernment agency—Ilocal, state, or federal—can tell a news-
paper 11 advance what it can print and what it cannot.
Under the First and Fourteenth Amendments I think
no government agency in this nation has any such
power,'

[t is true, of course, as the Court points out, that the
publisher of a newspaper is amenable to civil and erim-
inal laws of general applicability. For example, a news-
paper publisher is subject to nondiscriminatory general

"I put to one side the question of governmental power to prevent
publication of information that would clearly impeni the military
defense of our Nation, e. ¢g., “the publieation of the sailing dates of
transports or the number or location of rroops " Near v. Minnesota.
283 U S.697. 716,
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To.: T"he Chief Justice
E«;:r. Justice Douglas

i
Yir,

18-
-
J7 AGN

3rd DRAFT ¥y,

TAtnd

NO. 72_419 Circu.satecl:

Recirculated: jUN 1

Pittsburgh Press Company,
Petitioner. On Writ of Certiorari to
o, the Commonwealth
The Pittsburgh Commission| Court of Pennsylvania.
on Human Relations et al.

[June —, 1973]

Mg, JusTIicE STEWART, with whom Mr. Justice Douc-
LAS Joins. dissenting.

[ have no doubt that it is within the police power of
the city of Pittsburgh to prohibit diserimination in pri-
vate employment on the basis of race. color, religion.
ancestry, national origin, place of birth. or sex. I do
not doubt. either, that in enforcing such a policy the
city may prohibit employers from indicating any such
discrimination when they make known the availability
of employment opportunities. But neither of those prop-
ositions resolves the question before us in this case.

~That -question, to-put it simpty, 15 whether any gov-

ernment agency—Ilocal, state. or federal-—can tell a news-
paper in advance what it can print and what it cannot.
Under the First and Fourteenth Amendments [ think
no government agency in this nation has any such
power.

It is true. of course, as the Court points out, that the
publisher of a newspaper is amenable to civil and crim-
inal laws of general applicability. For example, a news-

t1 put to one side the question of governmental power to prevent
publication of information that would clearly impenl the military
defense of our Nation, e. ¢.. "the publication of the sailing dates of
transports or the number or location of troops.” Near v. Minnesota.
283 U. 8. 697, 716,
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Snprente Conrt of the United States
MWaslington, B. €. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

February 26, 1973

.~ Hunter v. United States
Pittsburgh Press Co. v.

ittsburgh Comm'n on Human
Relations

Re: No. =
No/ T72-41

Dear Chief:

I would let Pittsburgh Press come on as

presently scheduled and let Hunter take its

own course,

Sincerely,

The Chief Justice

Copies to Conference
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m ' Supreme Qourt of the Hnited Stutes
Washington, B. . 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

May 31, 1973

Re: No. 72-419 - Pittsburgh Press Co. v. The
- Pittsburgh Commission on Human
Relations

Dear lewis:

Please join me in your opinion in this

case,

Sincerely,

ek

NOISIATU IJT¥DSONVH HAL A0 SNOILOATION TRI HOWA TEANAOHITH

b

/

Mr. Justice Powell

Copies to Conference
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Snpreme Conrt of the Ynited States
}méslﬁngton, D. ¢ 20503

CHAMBERS OF
JUSTICE THURGOOD MARSHALL February 27, 1973

No. 2—419" Pittsburgh Press v. Pittsburgh

Re: No. z%ii4é;- Hunter v. United States
7
Comm'n on Human Relations

A

Dear Chief:

I would prefer not to have Pittsburgh
Press heard by itself,

In view of the time difficulty in your
second suggestion, I think it would be wiser to
follow your third suggestion. However, if your
second one can be worked out it would be agreeable.

Sincerely,

Ve

T.M.

The Chief Justice

cc: Conference
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Supreme Qourt of the ¥nited States
Waslington, D. @. 205213

CHAMBERS OF
JUSTICE THURGOOD MARSHALL May 31, 1973

Re: No. 72-419 - Pittsbdrgh Press Co. v. A
Commission on Human Relations

Dear Lewis:

Please join me.

Sincerely, z
\—"\,

T.M.

Mr. Juétice Poweli

cc: Conference
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Supreme Court of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

June 12, 1973

Re: No. 72-419 - Fittsburgh Fress Co. v. Pittsburgh Commission
on Human Relations

Dear Potter:

You have my joinder in your dissent almost -- but not quite.

I agree basically with what you say but, of course, I cannot
subscribe to the one paragraph beginning at the bottom of page 3.
In this you attack some opinions I have joined and one dissent I wrote.
As to the lafter, I submit that the quote is out of context. You will
recall, furthermore, that Hugo joined me in that one,

If you could see your way clear to omit that paragraph, 1
would join you. I you insist on its retention, I, of course, would
not,

Because Bill Douglas has already joined your opinion, I am
sending him a copy of this letter,

Sincerely,

Mr. Justice Stewart

cc: Mr. Justice Douglas

0
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« Justice karshall

M
Mr
TS
Mr
r

. Justiece Powell
+ Justiee Rehnquist

From: Blicirun, ||

Circula'tel: ([’]2)‘ )?)

Recirculatéd : B
M‘

. No. 72-419 - Pittsburgh Press Co. v. Pittsburgh
‘ Commission on Human Relations

MR, iUSTICE BLACKMUN, dissenting.

I dissent substantially for thé reasons stated by Mr,
Justice Stewa.'rt in his opinion. But I do n;)t subscribe to the
statements conta.i_ned in that paragraph of his opinion which

7 ""beginsg on the bottom of page 3,
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Justice P
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SUPREME COURT OF THE UNITED STATES

No. 72-419 Circulat

Pittsburgh Press Company, Recircul
Petitioner, On Writ of Certiorari to

V. the Commonwealth

The Pittsburgh Commission| Court of Pennsylvania.
on Human Relations et al.

[June —, 1973]

Mkr. JusTicE BrackMmUN, dissenting.

I dissent substantially for the reasons stated by MRg.
JUSTICE STEWART in his opinion. But I do not subscribe
to the statements contained in that paragraph of his
opinion which begins on the bottom of p. 3.

ed:

ated: é//j/?j
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A | Supreme Qoust of the Hnited States
{ | Washington, B. . 20543

. ": i

\“:s-.,.w

q;gma:ns or

u‘u‘vs':Twacs LEWIS F POWELL,JUR. o ‘Febrﬁary‘ 27; ‘1973

Re: No. 6 Hunter v. United States
No.” 721419’ Pittsburgh Press v. Pittsburgh
Comm. of Human Relations

e

Dear Chief:

I would prefer to proceed with the argument in Pittsbu @
Press and hold Hunter.

Sincerely,

Lo

The Chief Justice

cc: The Conference
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Supreme Qonrt of the ¥nited States
Waslhington, B. ¢. 20543

CHAMBERS OF -
JUSTICE LEWIS F. POWELL, JR. April 2, 1973

Re: No. 72-419 Pittsburgh Press v. Pittsburgh
Commission on Human Rights

R

Dear Bill:
I will be glad to accept the assignment of the above case.

In reviewing my notes, they reflect a comment by you that this
is a close and difficult case requiring a balancing of the important
interests involved. I certainly agree fully.

You also remarked that you place some reliance on sex as being
a suspect classification. As you know from our discussion in Frontiero,
I am not prepared to conclude that sex is a suspect classification. But
in my view of the case, we need not consider what level of scrutiny would
be applied in an equal protection challenge to a statute discriminating on
the basis of sex.

I start from the fact we have a valid exercise of the police power
in an ordinance, the validity of which is unchallenged, prohibiting sex .
discrimination. The ordinance is directed against employers but, as
one of the means of enforcement, it has been construed to prevent press
advertisements which in a sense would aid and abet employers in the
violation of the ordinance. Thus, the only limitation on the press is
incidental to, and merely coextensive with, the valid prohibition against
sex discrimination by employers. This is not a case where government
has acted against the press per se.
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There is, in addition, the point of distinction, in measuring the
degree of interference with the press, between '""commercial’ and
"editorial'’' content. I find this - at least initially - somewhat tenuous.
It may, however, be a supportive argument.
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If the foregoing is generally in accord with your thinking, I will
produce a draft in due time.

Sincerely,

T e

Mr. Justice Brennan
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SUPREME COURT OF THE UNITED STRYESrell. .
c.irculated: uy 2 J ]973

No. 72-419 TTTTT——
—— e BRecirculateq:
Pittsburgh Press Company. e
Petitioner, On Writ of Certiorari to
. > the Commounwealth

The Pittsburgh Commission
on Human Relations et al.

Court of Pennsylvania.

[June —, 1973]

Mr. JusTicE PowelL delivered the opinion of the
Court.

The Human Relations Ordinance of the City of Pitts-
burgh (the “Ordinance’) has been construed below by
the courts of Pennsylvania as forbidding newspapers to
carry “help-wanted” advertisements in sex-designated
columns except where the employer or advertiser is free
to make hiring or employment referral decisions on the
basis of sex. We are called upon to decide whether the
Ordinance as so construed violates the freedoms of speech
and of the press guaranteed by the First and Fourteenth
Amendments. This issue is a sensitive one, and a full
understanding of the context in which 1t arsises is critical
to its resolution.

1

The Ordinance proscribes discrimination m employ-
ment on the basis of race. color, religion. ancestry. na-
tional origin. place of birth, or sex.! In relevant part.

I The full text of the Ordinanee and the 1964 amendment adding
sex to the hist of proseribed clazsifieations 1= reproduced 1 the
Appendix.  App., pp. +10a-436a
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9nd DRAFT
SUPREME COURT OF THE UNITED STATES " 7
- Circulatel:
No. 72419
Recirculated:

Pittsburgh Press Company.

Petitioner, On Writ of Certiorari to

7. the Commonwealth
The Pittsburgh Commission| Court of Pennsylvania.
on Human Relations et al.

[June —, 1973]

Mkr. JusticE PoweLL delivered the opinion of the
Court.

The Human Relations Ordinance of the City of Pitts-
burgh (the “Ordinance”) has been construed below by
the courts of Pennsylvania as forbidding newspapers to
carry “help-wanted” advertisements in sex-designated
columns except where the emplover or advertiser is free
to make hiring or employment referral decisions on the
basis of sex. We are called upon to decide whether the
Ordinance as so construed violates the freedoms of speech
and of the press guaranteed by the First and Fourteenth
Amendments. This issue is a sensitive one, and a full
understanding of the context in which it arsises is critical
to its resolution.

1

The Ordinanece prosecribes diserimination m employ-
ment on the basis of race, color, religion, ancestry, na-
tional origin, place of birth. or sex." In relevant part.

t The full text of the Ordinance and the 1969 amendment adding
sex to the list of proscribed classifications is reproduced m the
Appendix. App, pp. 410a-436a.
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Supreme ourt of the United States
Washington, B. €. 20543

JUSTICE LEWIS £ POWELL, JR. - June:16, 1973

Cases Held for No. 72-419 Pittsburgh Press v.
Pittsburgh Commission on Human Relations

MEMORANDUM TO “HE CONFERENCE:

Two cases were held for Pittsburgh Press.
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1. Hunter v. United States, No. 72-146 (Petition for Rehearing). &
Petitioner is the editor of a newspaper which published a classified =3
advertisement offering a furnished apartment in a "white home'. In r:';:'1 :
S

<

c

w

(2]

2

0

this action brought by the United States, the district court held that such
an advertisement is barred by 42 U.S.C. § 3604(c). The court of appeals
affirmed, and this Court denied cert. After cert was granted in
Pittsburgh Press, petitioner filed a petition for rehearing.

' -JH? e
We held in Pittsburgh Press that at least where the discrimination (2!
itself is illegal, a newspaper may be barred from carrying a discriminatory @
advertisement or from conveying the same meaning by its placement of :
advertisements beneath captions which indicate that the advertiser will 5
discriminate. ‘Since the landlord who placed the advertisement involved 2
in Hunter was himself entitled to discriminate in his rental practices, 2
Hunter presents the question left open in Pittsburgh Press: whether a Q-
newspaper can be forbidden from carrying advertisements which promote 8%‘
%
.
m
4]
w

legal economic activity. I am nonetheless inclined to vote to deny the
petition for rehearing, for two reasons: (1) it may be desirable to allow
the lower courts to wrestle with the problem before readdressing it
ourselves so promptly after Pittsburgh Press; and (2) Hunter may not

be a good vehicle for deciding the question reserved in Pittsburgh Press

because Congress has special power under the Fourteenth Amendment to
combat racial discrimination.
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2. Bigelow v. Virginia, No. 72-932. Appellant is the mans
editor of a newspaper. He was fined for carrying an advertisement
indicated that abortions were legal in New York and supplying telepl
numbers and an address at which further information could be obtaj
The statute under which he was punished made it a misdemeanor fo;
person to "'encourage or prompt the procuring of abortion'. The
Virginia Supreme Court affirmed by a vote of 4 to 2,

The statute under which petitioner was convicted was no
to a prohibition against commercial speech - all encouraging of
abortion was prohibited, whether by editorial or by the carryin
want-ad. Accordingly, even if petitioner could properly be p
for carrying this advertisement under Pittsburgh Press, the s
would very probably be overbroad in its sweep.

I would not, however, decide the overbreadth question ai‘rn :
juncture, nor Would I address the Pittsburgh Press problems buo
in the case. The courts below decided this case before Roe v. 1:-
and Doe v. Bolton, when the state's laws against the performmg_1
abortions were assumed to be constitutional. Mareover, the ViiO$ni
statute under which petitioner was fined was amended last summe® p
limit the prohibition to the encouraging of abortions within the 51'11 ;
and in violation of state law. Because of this confusion, I am mA;

“to note probable Jur1sd1ct1on, vacate the judgment of conviction, gﬁd

remand for reconsideration in light of Roe v. Wade and Doe v. Ez C
in the expectation that the court below will conclude that the statam

under which petitioner wasfined did not survive Roe and Doe. m 3
.1_‘ R

L.F.P., Jr.
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Supreme Gourt of the United States
Waslington, B. €. 20543

CHAMBERS OF
. JUSTICE LEWIS F POWELL, JR.

June 20, 1973

No. 72-419 Pittsburgh Press

MEMORANDUM TO THE CONFERENCE:

In view of the dissent circulated today by the Chief Justice, I
enclose herewith a footnote to be added in the Court's opinion on page
14,

L.F.P., J
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, Atldcted 4 Ute .
LFP/gg 6-20-73 No. 72-419 Pittsburgh Press Rider p. 14

J JEVI X SRR |

14. The dissent of the CHIEF JUSTICE argues that Pittsburgh
Press is in danger of being "subjected to summary punishment for contempt

for having made an 'unlucky' legal guess'. Post, p. . The Commission

is without power to punish summarily for contempt. When it concludes that

its order has been violated, ''the Co mmission shall certify the case and

-Taoyjne OT3toads Byl INOYITA POINQTIIASTP IO

*SSATYDIV UOTINITISUL JIACOH 9Y3 JO uoTIeZ
NAANDATIART 1B T A~ A

the entire record of its proceedings to the City Solicitor, who shall invoke,
the aid of an appropriate’ court to secure enforcement or compliance with Jthe
order or to impose [ a fine of not more than $300.00] or both." § 14 of the

Ordinance. Pet., App., p. 103a. But more fundamentally, it was the

'om.-smm TIuIoJIfeD) piojuTIg

FOVId ANV NOILNTOATH “dYMA NO

] AT T A TITCONIT Md ANNLY

newspaper's policy of allowing employers to place advertisements in sex- . .
designated columns without regard to the exceptions or exemptions contained -
in the Ordinance, not its treatment of particular want-ads, which was challen

in the complaint and was found by the Commission and the courts below to be

violative of the Ordinance. Nothing in the modified order or the opinions belo W
prohibits the newspaper from relying in good faith on the representation of an

advertiser that a particular job falls within an exception to the Ordinance.

(3000 °S°f ‘LT FILIT) MYT |
IHOTHAA0D RS Q3IoWIONd 9 .
TWLI TYTMITHLI CTUT *SIOT.TON




[‘7 Supreme (mut of the Hiited §ta&§
Washington, B. . 20543

. CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 30, 1973

Re: No. 72-419 - Pittsburgh Press v. Pittsburgh
Commission on Human Relations

Dear Lewis:
Please join me.

Sincerely,

Mr. Justice Powell

Copies to the Conference
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Supreme Qonrt of tl{e"iﬁniteh Siates
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 13, 1973

Re: No. 72-419 - Pittsburgh Press Co. v. Pittsburgh

Dear Lewis:
Please join me.

Sincerely,

Wk

Mr. Justice Powell

- Copies to the Conference
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