


Supreme Qanrt of the Pnited Siates
Waslington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

March 1, 1973

Re: No., 72-403 - Kunzig v. Murray

Dear Bill:

Please join me.

Mr. Justice Rehnquist

Copies to the Conference

Regards,

L B3

ol
[s-)
S
[~
=9
=
[
(]
o
W
3
3
-
=
4]
O
S
&
[«
=r
[=]
=
7]
=]
“
-
=
o
&8
=
=
w
®
.
=
-
=4
-«
z:
=]
B
g
=
q
3
(=]
w
@)
(=]
=
@
o
w
7]




To: The Chief Justice

¥r.
¥r.
¥r.
Mr.
Mr.
Mr.

. Mr.
1st DRAFT

Douglas,

SUPREME COURT OF THE UNITED SI‘ATPQ

Circulated:

ROBERT L. KUNZIG. kD\H\TT?TRLXTO%{\eM GEN

Justlce
Justice
Justice
Justice
Justice
Justice
Justice

J.
55

Biennan
Stewart
White
Marshall
Blackmun
Powell

Rehnquist 7

”

A
i
~~
\J
Ve

roilated:

FERAL STRVICTES ADMINISTRATION, ET AL
v. JEANNE M. MURRAY

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE DISTRICT OF
COLUMBIA CIRCUIT

No. 72-403. Decided Mareh —, 1973

Mgr. JusTice Dovaras, dissenting.

The majority today largely insulates from judiecial
scrutiny the day-to-day implementation of employment
regulations and policies of the federal bureaucracy. It
does this by eutting back on the federal courts’ traditional
equity power to preserve the status quo pending the
final determination of a litigant’s elaims.  Seripps-How-
ard Radio, Inc. v. FCC, 316 U. 8. 4, 9-10.

It is true that Mrs. Murray may be able to seek judieial
review of an adverse decision of the Civil Service Com-
mission, but the Distriet Court will be presented with a
fait accompli—Mrs. Murray already will have been dis-
charged, possibly in violation of her procedural rights
under Civil Service Commission regulations. And, even
if Mrs. Murray secures a favorable decision from the
Commission, she will have been discharged in the interim.
The Solicitor General, recognizing that employees must
be protected against wrongful discharge, argues that the
backpay provisions of 5 U. 8. C. § 5596 afford an ade-
quate remedy to make the employee whole and that this
remedy should be exclusive. This is a gross oversimpli-
fication. An employee who is fired often suffers a per-
manent scar on his reputation and employment record,
whether or not he is subsequently reinstated. This blot
may well affect his future currency in the employment
market. Nor can we lose sight of the fact that relatively
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To:

The Chier Justice
Mr. Justice Brennan
Mr. Just:ce Stewart
Mr. {ustica White
Mr, Justice Harshall

2nd DRAFT ;ﬁ: ;;’;;ce l}flaci«:mun
TCG owell
SUPREME COURT OF THE UNITED STATES “Sttce Rehnquist

From: ..

ROBERT L. KUNZIG, ADMINISTRATOR. GEN-
ERAL SERVICES ADMINISTRATION, prodtated:
\\

v. JEANNE M. MURRAY Recirculated%

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE DISTRICT OF
COLUMBIA CIRCUIT

No. 72-403. Decided March —, 1973

Mg. Justice Douvceras, with whom Mr. Justice BREN- /
NAN concurs, dissenting.

The majority today largely insulates from judicial
scrutiny the day-to-day implementation of employment
regulations and policies of the federal bureaucracy. It
does this by cutting back on the federal courts’ traditional
equity power to preserve the status quo pending the
final determination of a litigant’s claims. Scripps-How-
ard Radio, Inc. v. FCC, 316 U. S. 4, 9-10.

It is true that Mrs. Murray may be able to seek judicial
review of an adverse decision of the Civil Service Com-
mission, but the District Court will be presented with a
fait accompli—Mrs. Murray already will have been dis-
charged, possibly in violation of her procedural rights
under Civil Service Commission regulations. And, even
if Mrs. Murray secures a favorable decision from the
Commission, she will have been discharged in the interim.
The Solicitor General, recognizing that emnployees must
be protected against wrongful discharge, argues that the
backpay provisions of 5 U. S. C. § 5596 afford an ade-
quate remedy to make the employee whole and that this
remedy should be exclusive. This is a gross oversimpli-
fication. An employee who is fired often suffers a per-
manent scar on his reputation and employment record,
whether or not he is subsequently reinstated. This blot
may well affect his future currency in the employment
market. Nor can we lose sight of the fact that relatively
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Supreme Qourt of the Wnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

March 5, 1973

RE: No. 72-403 Kunzig v. Murray

Dear Bill:

Please join me in your dissenting

opinion in the above.
Sincerely,
Mr. Justice Douglas

cc: The Conference
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ERAL SERVICES ADMINISTRATION, ¥iHiateq;

v. JEANNE M. MURRAY \

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE DISTRICT OF
COLUMBIA CIRCUIT

No. 72-403. Decided March —, 1973

Mgz. JusTicE STEWART, dissenting.

The respondent, a probationary employee of the Gen-
eral Services Administration (GSA), received written
notice on Thursday, May 20, 1971, that her employment
would be terminated at the end of the following week.
When a probationary employee is terminated for conduct
occurring during the probationary period, the Civil Serv-

L ice regulations require only written notice of the effective
date of separation together with a statement of the
agency’s conclusion with respect to the inadequacies of
the employee’s conduct. More detailed procedures for
advance notice and an opportunity to be heard are re-
quired when termination is based in whole or in part upon
conditions arising before the probationary period. Com-
pare 5 CFR § 315.804, with 5 CFR § 315.805.

When the respondent’s attorneys dicsussed her termina-
tion with an official of the GSA, they were shown g memo-
randum containing derogatory information concerning
“The respondent’s conduct betore Der employment by the
GSA. Although this information indicated that her dis-
charge may have been based upon matters arising prior
to her probationary employment, the respondent was in-
formed that she would not be afforded a hearing or the
additional procedural rights that are mandated for termi-
nations based on preprobationary conduct. After appeal-
ing to the Civil Service Commission and receiving indi-
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ROBERT L. KUNZIG, ADMI\*ISTRJQI(‘H?LIaQ}&\'
ERAL SERVICES ADMINISTRATION, eT AL.

v. JEANNE M. NIURRAYReCiI‘culated w

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE DISTRICT OF
COLUMBIA CIRCUIT

No. 72-403. Decided March —, 1973

Mg. JusticE STEWART, with whom MR. JusTice Mag-
SHALL joins, dissenting.

The respondent, a probationary employee of the Gen-
eral Services Administration (GSA), received written
notice on Thursday, May 20, 1971, that her employment
would be terminated at the end of the following week.
When a probationary employee is terminated for conduct
occurring during the probationary period, the Civil Serv-
ice regulations require only written notice of the effective
date of separation together with a statement of the
agency’s conclusion with respeet to the inadequacies of
the employee’s conduet., More detailed procedures for
advance notice and an opportunity to be heard are re-
quired when termination is based in whole or in part upon
conditions arising before the probationary period. Com-
pare 5 CFR § 315.804, mth 5 CFR §315 805.

tion with an official of the GSA they were shovm a memo-
randum containing derogatory information concerning
the respondent’s conduct before her employment by the
GSA. Although this information indicated that her dis-
charge may have been based upon matters arising prior
to her probationary employment, the respondent was in-
formed that she would not be afforded a hearing or the
additional procedural rights that are mandated for termi-
nations based on preprobationary conduct. After appeal-
ing to the Civil Service Commission and receiving indi-
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Supreme Canrt of fhe United States
Washington, D. €. 20513

CHAMBERS OF
JUSTICE BYRON R.WHITE

February 28, 1973

Re: No. 72-403 - Kunzig v. Murray

Dear Bill:
Join me, please.

Sincerely,

/o

Mr. Justice Rehnquist

Copies to Conference




Supreme (';mu'f of the Vnited States
Waslington, D. €. 2053

CHAMBERS OF

JUSTICE THURGOOD MARSHALL March 5, 1973

Re: No. 72-403 - Kunzig v. Murravy

Dear Potter:

Please join me in your dissent.

W

T.M.

Sincerely

Mr. Justice Stewart

cc: Conference



Supreme Gourt of the Hnited Stutes |
Washington, B. . 20543 /

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

February 28, 1973

Re: No., 72-403 - Kunzig v. Murray

Dear Bill:

Please join me in the ‘Eer curiam you propose for this

case,

Sincerely,

Mr. Justice Rehnquist

Copies to the Conference



March 15, 1973

No. 72-403 Kunzig v. Murray

Dear Bill:

Please join me.
Sincerely,

LFf

Mr. Justice Rehnquist

cc: The Conference



To: The Chief Justice
¥r. Justice Douglas
Mr. Justice Brennan
- Mr. Justice Stewsart
Mr. Justice White
Mr. Justice Narshall
Mr. Justice Blackmun
lst DRAFT viir. Justice Powell

SUPREME COURT OF THE UNITED STA%: Rehnquist, J.
culated: Z/Z 7 /23

ROBERT L. KUNZIG, ADMINISTRATOR, GIiN-
ERAL SERVICES ADMINISTRATION, ET Aggairculated:

v. JEANNE M. MURRAY

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE DISTRICT OF
COLUMBIA CIRCUIT

No. 72-403. Decided March —, 1973

Per Curiam,

Respondent is a probationary employee of petitioner
General Services Administration. On May 20, 1971,
she received written notice that her employment with the
agency would be terminated effective May 29th. Under
the applicable regulations of the Civil Service Commis-
sion, a probationary employee whose employment is
terminated for conduct occurring during the probationary
period is entitled only to written notice of the effective
date of his separation and the “agency’s conclusions as
to the inadequacies of his performance or conduct.”!®
If the termination decision is based in part on _events
arising prior to the probationary employment. however,
the employee must in addition be given specified advance
written notice detailing the reasons for the proposed ter-
mination, and an opportunity to file a_written answer
and to furnish affidavits in support of such answer.
Where preprobationary conduct is relied upon, the agency
is required to consider the employee’s answer in reaching
its final decision with respect to the termination.?

The regulations in question allow the employee to
appeal termination to the Civil Serviee Commission n
cases where the employee alleges that the termination
has not complied_with_the apphcable federal Taw and

15 CFR §315.804 (1969).
*1d., at §315.805 (a)D).
I
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To: The Chief

oy
Justiaw

Mr. Justice Douglar
Mr. Justlce Brennun
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshai 1
Mr. Justice Blackmun
Mr. Justice Powell

2nd DRAFT
SUPREME COURT OF THE UNITE $iA'HS

Circuvlated:

uist, J.

ROBERT L. KUNZIG, ADMINISTRA OR G elx\\,ld S:‘ ).

RAL SERVICES ADMINISTRATION, LT .
v. JEANNE M. MURRAY

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE DISTRICT OF
COLUMBIA CIRCUIT

No. 72-403. Decided March —, 1973

Prr Curiam.

Respondent is a probationary employee of petitioner
General Services Adiinistration. On May 20, 1971,
she received written notice that her employment with the
agency would be terminated effective May 29th. Under
the applicable regulations of the Civil Service Commis-
sion, a probationary employee whose employment is
terminated for conduet oceurring during the probationary
period is entitled only to written notice of the effective
date of his separation and the “agency’s conclusions as
to the inadequacies of his performance or conduct.”*
If the termination decision is based in part on events
arising prior to the probationary employment, however,
the employee must in addition be given specified advance
written notice detailing the reasons for the proposed ter-
mination, and an opportunity to file a written answer
and to furnish affidavits in support of such answer.
Where preprobationary conduet is relied upon, the agency
is required to consider the employee’s answer in reaching
its final decision with respeect to the termination.?

The regulations in question allow the employee to
appeal termination to the Civil Service Commission in
cases where the employee alleges that the termination
has not complied with the applicable federal law and

15 CFR §315.804 (1969).
2 1d., at §§ 315.805 (a), (b).
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