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| Re _‘Nq. 7_1-6042 - Wardius v. Oregon

Dear Thurgood:

I, too, find the proposed opinion one I cannof
join. I will await Justice Rehnquist's dissent before I
come to rest.

Regards,

Mr. .J'ustice Marshall
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Copies to the Conference
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(2/] . Suprene Qourt of the Ynited States !
| Wishington, B. €. 20543 :

CHAMBERS OF
THE CHIEF JUSTICE

May 30, 1973 \ )

TINNE T  MINNCTORE T

Re: No. 71-6042 - Wardius v. Oregon

MEMORANDUM TO THE CONFERENCE:

I join Mr. Justice Powell's concurring and dissenting

cominann In TYWNGTT SMHMATCTATA TATHACNNVYI 9T IN CNATTATTTINN TOT

opinion,except as it concurs with Part II of the plurality opinion.
While I favor, as a policy matter, '"truly reciprocal pretrial

disclosure of evidénce, ‘" gee Williams v. Florida, 399 U.S. 78,

105-106 (1970), (concurring opinion), I simply cannot make reciprocity
into a constitutional right imposed by the Due Process Clause on the

states.

", . .[A]lpart from trials conducted in violation i
of express constitutional mandates, a constitution-
ally unfair trial takes place only where the barriers L i
and safeguards are so relaxed or forgotten, as in i
Moore v. Dempsey, supra, that the proceeding is b
more a spectacle (Rideau v. Louisiana, 373 U.S.
723, 726) or trial by ordeal (Brown v. Mississippi,
297 U.S., 278, 285) than a disciplined contest. '

United States v. Augenglock, 393 U.S. 348, 356 (1969. See Cicenia ‘ /"‘13'
v. Lagay, 357 U.S. 504, 510-511 (1958). i

Regards,

W gy




Supreme Qourt of the Hnited Stutes
Mashington, B. §. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

June 6, 1973

Re: No. 71-6042 -~ Wardius v. Oregon

Dear Thurgood:

Please show me as joining in the result by
whatever language this is usually done. You should

get credit for 1. 75 opinions on this!

Regards,

Mr. Justice Marshall

Copies to the Conference




Supreme Conrt of the Ynited States
Hashington, D. . 205143

! CHAMBERS OF March 29, 1973

JUSTICE WILLIAM O. DOUGLAS

Dear Thurgood:

In No, 71-60_2 -~ Wardius v, Oregon =~
would you kindly add at the end of your
opinion: J T
é Mr, Justice Douglas concurs in the result
| for the reasons stated by Mr, Justice Black,

dissenting in Williams v, Florida, 399 U, S.

78, 107-116, in which he joined,

‘J‘ ():Efig!%,////’ff
Mr, Justice Marshall

cc: Conference

}“‘"\»V

COTHANNN IN INUMATT SAATOTAT T ITNMACAANIII OT JIN CANTTATSMANAN TIIT LINAWT T  ATTAA NNy Trmy

A




Mr,
Mr.
Mr.
Mr.
Ist DRAFT MI‘-

SUPREME COURT OF THE UNITED STA?P&'\ESJ“S’clce Rebaquist

Fron: Du»\_,__: IS

Circulated: 5 ¢ 73

Petitioner, On Writ of Certiorarl %gcltlﬁlg.ted.

No. 71-6042
Ronald Dale Wardius,

v. Supreme Court of Oregon.
State of Oregon.

[May —, 1973]

Me. Justice DoucGras, concurring in the- result.

In Williams v. Florida, 399 U. S. 78, 106. I joined
Mr. Justice Black in dissent from that part of the Court’s
decision which upheld the constitutionality of Florida's
“notice of alibi” rule. We coneluded that the decision
was “a radical and dangerous departure from the his-
torical and constitutionally guaranteed right of a de-
fendant in-a criminal case to remain completely silent,
requiring the State to prove its case without any assist-
ance of any kind from the defendant himself.” Id., at
108. One need not go far for the textual support for
this position. The Fifth Amendment, written with the.
inquisitorial practices of the Star Chamber firmly in
mind, provides that “[n]o person . . . shall be com-
pelled to be a witness against himself.” It sems diffi-
cult to quarrel with the conclusion that a “notice of
alibi” provision contravenes this clear mandate, for the
State would see no need for the rule unless it believed
that such notice would ease its burden of proving its
case or increase the efficiency of its presentation. In
either case, the defendant has been compelled to aid the
State in his prosecution.

The Court views the growth of “such discovery de-
vices” as a ‘“salutory development” because it Increases
the evidence available to both parties. Adnte, at —.
This development, however, has altered the balance

To: The Chief Justice

Justice Brennan

Justice Stewart r—~.

Justice White

Justice Marshall,/

Justice Blackmun |
Justice Powel]l !

¥

<

COIONNTY IN IWUNAETT SHMNATOTAT TITMNCHNVII TIOT IN CANTTATTITAN TIMT LINT Y  /ATTAaansy o




To: The Chier Justice "/
Mr. Justice Brenrnan
' Mr. Justice Stewart
;{r. gustice White _
r. Jus
2nd DRAFT e Tustiee ﬁ:ﬁgﬁ /"
ustice Powel]

Mr.
SUPREME COURT OF THE UNITED S'MTﬁstice Rehnquist

From: Uv»..";»_,,u' g, , i

i

CONIDMATY TN IMWMATT SNNATCTATA TITMACONYL T0T I0 CNOTINTTION TUT WOMNT TIAMMAONII .

No. 71-6042
Circulated:

Ronald Dale Wardius, - |
Petitioner, On Writ of CertRPaire8latied: Lﬁ? g
w. Supreme Court of Oregon. ! .
State of Oregon. ’

[June 11, 1973]

Mgr. Justice DoucLas, concurring in the result.

In Williams v. Florida, 399 U. S. 78, 106, I joined
Mr. Justice Black in dissent from that part of the Court’s
decision which upheld the constitutionality of Florida’s
“notice of alibi’” rule. We concluded that the decision
was “a radical and dangerous departure from the his-
torical and constitutionally guaranteed right of a de-
fendant in a criminal case to remain completely silent,
requiring the State to prove its case without any assist-
ance of any kind from the defendant himself.” Id., at
108. One need not go far for the textual support for
this position. The Fifth Amendment, written with the
inquisitorial practices of the Star Chamber firmly in
mind, provides that “[n]o person . . . shall be com-
pelled to be a witness against himself.” It seems diffi-
cult to quarrel with the conclusion that a “notice of
alibi” provision contravenes this clear mandate, for the
State would see no need for the rule unless it believed
that such notice would ease its burden of proving its
case or increase the efficiency of its presentation. In
either case, the defendant has been compelled to aid the
State in his prosecution.

The Court views the growth of “such discovery de-
vices” as a “salutary development”’ because it increases
the evidence available to both parties. Ante, at . s
This development, however, has altered the balance o
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Bupreme Qourt of the YUnited States
Washington, B. (. 20543

CHAMBERS OrF
JUSTICE WM. J. BRENNAN, JR,

March 13, 1973

L

O¥3 a3dNaoHdT

RE: No. 71-6042 Wardius v. Oregon

Dear Thurgood:

»

Please join me.

W B T e B

Sincerely,

NOLLOITIOD JHL W

Mr. Justice Marshall

cc: The Conference
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Supreme Q}nw:t of the United States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

May 3, 1973

2

RE: No. 71-6042 Wardius v. Oregon

e

Dear Thurgood:

Please join me in your latest circu-

lation.

Sincerely,

Mr. Justice Marshall

ek
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cc: The Conference
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Supreme Gourt of the Hnited States [ ¢
Washington, B. §. 20543 ;

CHAMBERS OF : !‘““ﬁ--‘
JUSTICE POTTER STEWART ) ;

March 28, 1973

71-6042 - Wardius v. Oregon ' ;

Dear Thurgood,

I am glad to join your opinion for the vi
Court in this case.

e s

Sincerely yours,

Og/,
b o

Mr. Justice Marshall

SNNTCTATO TITNNCMNNVYE 9HT AN CNOT INTTINON '.mT WONA (TIONOO0OXATN
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& Supreme Qoust of the Hrited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

April 9, 1973

71-6042 - Wardius v. Oregon

Dear Thurgood,

page 17 of your recirculation of today. Specifically, I can-
not subscribe to the thought that the State must show that the
defendant himself was unaware of the alibi defense rule be-
fore it can impose sanctions. I know that there are a couple
of cases that have made the distinction between a defendant's
knowledge and his Fawyer's knowledge, but I have not agreed
with them. It seems to me that this dichotomy is totally at
odds with the rationale of such cases as Johnson v. Zerbst
and Gideon v. Wainwright to the effect that only a lawyer can
be expected to know- and understand such rules, and that the
Constitution requires that only he should call the shots.

I cannot agree with some of the new matter on \

In the interest of achieving a Court opinion in this
case, I would be agreeable to the deletion of all of Part III,
and to resting our holding solely on the lack of reciprocity
in the Oregon statute.

Sincerely yours,
5

Mr. Justice Marshall /

Copies to the Conference
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Supreme Gourt of the Hnited States
Washington, B. ¢. 20543

JUSTICE POTTER STEWART

May 1, 1973

Re: No. 71-6042, Wardius v. Oregon

Dear Thurgood,

This will confirm that I am glad to
join your opinion for the Court as recirculated
on April 25,

Sincerely yours,

e

Mr. Justice Marshall

Copies to the Conference
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Supreme Qourt of Hye Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

May 22, 1973

71-6042 ~ Wardius v. Oregon

k1

Dear Thurgood,

I have no idea how your proposed opinion for the Court
now stands in this case, and neither, I guess, do you. I write
this note not to add to the confusion, but to try to clarify the
situation, at least so far as I am concerned.

O¥d4 a3ONA0UdIY

VN FHL 40 SNOLLDITIOD FHI W

As I understand it, three issues were briefed and argued
with respect to this "notice of alibi'' statute. At the Conference
I expressed the view that such a statute, to be valid, (1) must
provide for reciprocal discovery, and (2) cannot, as a sanction
for non-compliance, exclude the testimony of the defendant him-
self, but (3) may impose as a sanction other evidence offered
by the defendant for the purpose of proving his alibi. It was my
understanding that this view was shared by a majority.

o A B APCTER \‘ N
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One of your circulations, i.e., that of April 9, did de-
cide all three issues in the manner suggested above. In my note
of the same date I advised you of my objections to the narrow-
ness of the holding on the third issue, and also said that, in the
interest of achieving a Court opinion, I would be agreeable to

resting our holding solely on the lack of reciprocity in the Oregon
statute.
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Your subsequent circulations have dealt with only the
first two issues. In my note to you of May 1, I indicated that
I would be willing to join an opinion deciding only those two issues,
in the interest of achieving an opinion of the Court.
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Lewis has now circulated a separate opinion that ex-
presses my views as to the third issue, and which, indeed,
decides that issue in basic accord with your circulation of
April 9. Your circulation of May 18 explicitly rejects that
disposition, or, indeed, any disposition of that issue. With
matters in this posture, I could not join your opinion, but,
for the reasons outlined above, would join the separate opinion
that Lewis has circulated.

I continue to hope, however, that your opinion will
either dispose of all three issues, or, if there is not a Court
for that result, will confine decision to the reciprocity issue
in the interest of achieving a Court opinion.

Sincerely yours,

"

Y

-
-
T,

Mr. Justice Marshall

Copies to the Conference
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Swyreme Qourt of the Hnited Stutes
Washington, B. §. 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

June 4, 1973

Re: No. 71-6042, Wardius v. Oregon

Dear Thurgood,

As I have previously indicated to you, I would
be willing to join an opinion that deals only with reciprocity,
if that is the only way to achieve a Court opinion. Accord-
ingly, I would join your circulation of today on that basis.
As I have also indicated, however, my views on the merits
of the other two issues coincide with what Lewis Powell has
written in his separate opinion.

Sincerely yours,
N e,
\ /

Mr. Justice Marshall

Copies to the Conference
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Supreme ot of Hye Hnited Shutes
Washingtow, B. €. 20543
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COTHONNATN IN INYMTTT SHMATCTATA TITHACANYLI JUT IN CMATTATITTNAN I0T WNM T (FINaNsM IS |

CHAMBERS OF
JUSTICE BYRON R.WHITE

April 4, 1973

PR

Re: No. 71-6042 - Wardius v. Oregon

Dear Thurgood:

I have had problems simlilar to those of

<y

Iewls Powell in connection with this case and
I shall awalt the outcome of your discussions.

Sincerely,

B

Mr. Justice Marshall

Coples to Conference




Supreme Qonrt of the Anited States C
Washington, B. . 205%3

CHAMBERS OF
JUSTICE BYRON R.WHITE

4
CNATCTATA TITVICANVII TOT JN CANT FTATTITINN O9nT LINTT  ASAaana onr |

April 16, 1973 j

Re: No. 71-6042 - Wardius v. Oregon

Dear Thurgood:

We must and should soon declde the issue
in any event, but I have had second thoughts
about reaching in this case the question of the
validity of excluding thlrd party wltness testi-
mony as a sanction for failure to comply with
alibl notice requirements. Perhaps you would be
willing to confine your opinion to the reciprocity
issue as Potter suggests or to that lssue and the
impermissibility of excluding the testimony of the
defendant himself,

Sincerely,

@

SOTHINNN N THYNGTT

Mr. Justice Marshall

Coples to Conference
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CHAMBERS OF
JUSTICE BYRON R.WHITE

April 25, 1973

Re: No. 71-6042 - WARDIUS v. OREGON

Dear Thurgood:

Please join me in your April 25, 1973,

clrculation.

Sincerely,

C

Mr. Justice Marshall

Coples to Conference
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Supreme Qonrt of Hye Hnited Stutes
Washington, B. 4. 205%3

CHAMBERS OF
JUSTICE BYRON R.WHITE

May 21, 1973

Re: No. 71-6042 - Wardius v. Oregon

)
'

Dear Thurgood:

Your addition to footnote 17 concerns me.

Would it be at all possible for you to go back
to your previous form?

Sincerely,
By

Mr. Justice Marshall

cec: Mr. Justice Powell
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Suprente Gonrt of Hye Hnited Studes
Waslington, B. €. 205%3

CHMAMBERS OF
JUSTICE BYRON R.WHITE

June 5, 1973

Re: No. 71-6042 - Wardius v. Oregon

Dear Thurgood:

Please join me in your June 4 circula-

tion.

Sincerely,
@"\V(\/\/

Mr. Justice Marshall

Copies to Conference
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1st DRAFT

£
Chief "Justice

Justice
Justice
Justice
Justice
Justice
Justice
Justice

Douglas
Brennan
Stewart
White
Blackmun
Powell
Rehnguist

From: Marshall, J.

SUPREME COURT OF THE UNITED STATFESated: MAR g 1973

No. 71-6042 Recirculated:
Ronald Dale Wardius,
Petitioner, On Writ of Certiorari to the
V. Supreme Court of Oregon.

State of Oregon.
[March —, 1973]

Mg. Justice MarsHALL delivered the opinion of the
Court.

This case involves important questions concerning the
sanctions which a State may impose to enforce a valid
“notice of alibi” rule and the right of a defendant
forced to comply with such a rule to reciprocal discovery.

In Williams v. Florida, 399 U. S. 78 (1970), we upheld
the constitutionality of Florida’s notice-of-alibi rule which
required criminal defendants intending to rely on an
alibi defense to notify the prosecution of the place they
claimed to be at the time in question and of the names
and addresses of witnesses they intended to call in sup-
port of the alibi.! In so holding, however, we emphasized
that “this case does not involve the question of the
validity of the threatened sanction, had petitioner chosen

1 The requirement was attacked as a violation of the defendant’s
due process right to a fair trial and an invasion of his privilege
against self-incriminaton. But the Court found that “[g]iven the
ease with which an alibi ean be fabricated, the State’s interest in
protecting itself against an eleventh-hour defense is both obvious
and legitimate.” 399 U. S., at 81. Moreover, we held that “[t]he
privilege against self-incrimination is not violated by a requirement
that the defendant give notice of an alibi defense and disclose his
alibi witnesses.” 399 U. 8, at 83.
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Supreme Qonrt of the Ynited States
Waslington, B. u; 20543

/
/

CHAMBERS OF oL
JUSTICE THURGOOD MARSHALL March 23, 1973

mg;;;;m_ﬂ‘g__<g/

SNNTCTAT TIATMNACNNVII AT IN CNNTTINVINTINAN TUT LUNTIT MINAMNT TI\T |

MEMORANDUM TO THE CONFERENCE

Re: 71-6042 - Wardius v. Oregon

Herewith is a re-~draft of the
opinion in Wardius - #71-6042. I have
deleted the objectionable language --

.- I hope.

Sincerely,

7

T.M.
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To: The Chief Justice

/Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White

/9/7 43 8J9) /0/ 4412, /% )5; ]é’} /7 Mr. Justice Blackmun

Mr. Justice Powell
Mr. Justice Rehnquist

2nd DRAFT From: Marshall, g,

SUPREME COURT OF THE UNITED STATES1ated:
WA
Recirculated: AR 2 319

)

No. 71-6042

W&

Ronald Dale Wardius,
Petitioner, On Writ of Certiorari to the
V. Supreme Court of Oregon.

State of Oregon.
[March —, 1973]

Mg. JusticE MarsHALL delivered the opinion of the
Court.

This case involves important questions concerning the
sanctions which a State may impose to enforce a valid
“notice of alibi” rule and the right of a defendant
forced to comply with such a rule to reciprocal discovery.

In Williams v. Florida, 399 U. S. 78 (1970), we upheld
the constitutionality of Florida’s notice of alibi rule which
required criminal defendants intending to rely on an
alibi defense to notify the prosecution of the place they
claimed to be at the time in question and of the names
and addresses of witnesses they intended to call in sup-
port of the alibi.? In so holding, however, we emphasized
that “this case does not involve the question of the
validity of the threatened sanction, had petitioner chosen

v omeaa

3

NOISTAIG LdRIOSNNYIN 3HL 40 SNO

1The requirement was attacked as a violation of the defendant’s
due process right to a fair trial and an invasion of his privilege
against self-incriminaton. But the Court found that “[gliven the
ease with which an alibi ean be fabricated, the State’s interest in
protecting itself against an eleventh-hour defense is both obvious
and legitimate.,” 399 U. S., at 81. Moreover, we held that “[t]he
privilege against self-incrimination is not violated by a requirement
that the defendant give notice of an alibi defense and disclose his
alibi witnesses.” 399 U. S., at 83.
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SUPREME COURT OF THE UNITED STATES

To: The Chief Justice
>Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist
3rd DRAFT
From: Marshall, J.

culated:

Ay
m

n)

- 0
No. 71-6042 Recirculated: MAR 2 7 19@

Ronald Dale Wardius,

Petitioner,
V.

State of Oregon.
[March —, 1973]

On Writ of Certiorari to the
Supreme Court of Oregon.

Mg. JusTice MARsHALL delivered the opinion of the

Court.

This case involves important questions concerning the
sanctions which a State may impose to enforce a valid
“notice of alibi” rule and the right of a defendant
forced to comply with such a rule to reciprocal discovery.

In Williams v. Florida, 399 U. S. 78 (1970), we upheld
the constitutionality of Florida’s notice of alibi rule which
required criminal defendants intending to rely on an
alibi defense to notify the prosecution of the place they

claimed to be at the time in question and of the names
and addresses of witnesses they intended to call in sup-
In so holding, however, we emphasized

port of the alibi.

that ‘“this case does not involve the question of the
validity of the threatened sanction, had petitioner chosen

1 The requirement was attacked as a violation of the defendant’s
due process right to a fair trial and an invasion of his privilege
against self-ineriminaton. But the Court found that “[gliven the
ease with which an alibi can be fabricated, the State’s interest in
protecting itself against an eleventh-hour defense is both obvious
and legitimate.,” 399 U. 8., at 81. Moreover, we held that “[t]he
privilege against self-incrimination is not violated by a requirement
that the defendant give notice of an alibi defense and disclose his
alibi witnesses.” 399 U. 8, at 83.
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Supreme Qowrt of the Ynited States
Washington, D, . 20543

CHAMBERS OF .
JUSTICE THURGOOD MARSHALL April 9, 1973

MEMORANDUM TO THE CONFERENCE

Re: No. 71-6042 - Wardius v. Oregon

I have once again substantially revised
my opinion in this case in light of Lewis's sug-
gestions. Specifically, the opinion as presently
drafted holds that the State may constitutionally
keep a defendant from putting alibi witnesses on
the stand when he deliberately violates an other-
wise legitimate notice of alibi rule. I have also
made some other changes to meet most of Lewis's
objections.

Although I share Justice Powell's view

that it would be best to decide the sanction issue -

in this case, if there is still not a court for
the opinion, I would be inclined to excise all of
part III and rest our holding solely on the lack
of reciprocity under the Oregon statute without
reaching the guestion of sanctions.

I welcome your suggestions and comments.
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To: The Chief Justice
., Mr. Justice Douglas
_,,/ Mr. Justice Brennan
Mr. Justice Stewart

/5 /7 Mr. Justice White

Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist

4th DRAFT
From: Marshall, J.
SUPREME COURT OF THE UNITED STATIS.....
_— T
No. 71-6042 Recirculated: APR - 9 ng?
— (o]
Ronald Dale Wardius, \ £
Petitioner, On Writ of Certiorari to the g
. ' Supreme Court of Oregon.

State of Oregon.

[March —, 1973]

%

Ry,

Mg. JusTice MarsmALL delivered the opinion of the
Court,.

This case involves important questions concerning the
sanctions which a State may impose to enforce a valid
“notice of alibi” rule and the right of a defendant
forced to comply with such a rule to reciprocal discovery.

In Williams v. Florida, 399 U. S. 78 (1970), we upheld
the constitutionality of Florida’s notice of alibi rule which
required eriminal defendants intending to rely on an
alibi defense to notify the prosecution of the place they
claimed to be at the time in question and of the names
and addresses of witnesses they intended to call in sup-
port of the alibi.* In so holding, however, we emphasized
that “this case does not involve the question of the
validity of the threatened sanction, had petitioner chosen

R
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1 The requirement was attacked as a violation of the defendant’s
due process right to a fair trial and an invasion of his privilege
against self-incriminaton. But the Court found that “[g]iven the
ease with which an alibi can be fabricated, the State’s interest in
protecting ijtself against an eleventh-hour defense is both obvious
and legitimate.”” 399 U. S., at 81. Moreover, we held that “[t]he
privilege against self-inerimination is not violated by a requirement
that the defendant give notice of an alibi defense and diselose his
alibi witnesses.” 399 U. S, at 83.
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To: The Chier Justige
7 Mr. Justice Douglag

‘7/ /5/ /b g: Justice Brennap

. Justice Ste
wart
+ Justice White

Justice Bl
acknm
Mr, Justice Powellun

Mr, Justice Rebnquist -

5th DRAFT Fr
om: Marshalj, J.
SUPREME COURT OF THE UNITED SEATES ...
No. 71-6042 Recireulateq; APR 2 5 1G%#
, 0
Ronald Dale Wardius, :
Petitioner, On Writ of Certiorari to the :
v ' Supreme Court of Oregon.

State of Oregon.
[March —, 1973]

Me. JusTicE MarsHALL delivered the opinion of the
Court,

This case involves important questions concerning the
sanctions which a State may impose to enforce a valid
“notice of alibi” rule and the right of a defendant
forced to comply with such a rule to reciprocal discovery.

In Williams v. Florida, 399 U. S. 78 (1970), we upheld
the constitutionality of Florida’s notice of alibi rule which
required criminal defendants intending to rely on an
alibi defense to notify the prosecution of the place they
claimed to be at the time in question and of the names
and addresses of witnesses they intended to call in sup-
port of the alibi.* In so holding, however, we emphasized
that “this case does not involve the question of the
validity of the threatened sanction, had petitioner chosen
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1The requirement was attacked as a violation of the defendant’s
due process right to a fair trial and an invasion of his privilege
against self-ineriminaton. But the Court found that “[g]iven the
ease with which an alibi can be fabricated, the State’s interest in
protecting itself against an eleventh-hour defense is both obvious
and legitimate.” 399 U. S., at 81. Moreover, we held that “[t]he
privilege against self-inerimination is not violated by a requirement
that the defendant give notice of an alibi defense and disclose hijs
alibi witnesses,” 399 U, 8, at 83,
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To: The Chierf Justice
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Blackmun
Mr. Justice Powell

Mr. Justice Rehnquist

6th DRAFT
From: Marshaii, g
SUPREME COURT OF THE UNITED STé&TI*B T
- irculated:
No. 71-6042 Recirculated: MAY 2 19 'm ;
Ronald Dale Wardius, : 8
Petitioner, On Writ of Certiorari to the V §
v Supreme Court of Oregon.

State of Oregon.
[March —, 1973]

Mz. Justice MarsEALL delivered the opinion of the

Court.

This case involves important questions concerning the
sanctions which a State may impose to enforce a valid
“notice of alibi” rule and the right of a defendant
foreed to comply with such a rule to reciprocal discovery.

In Williams v. Florida, 399 U. S. 78 (1970), we upheld
the constitutionality of Florida’s notice of alibi rule which
required criminal defendants intending to rely on an
alibi defense to notify the prosecution of the place they
claimed to be at the time in question and of the names
and addresses of witnesses they intended to call in sup-
port of the alibi.* In so holding, however, we emphasized
that “this case does not involve the question of the
validity of the threatened sanction, had petitioner chosen

1The requirement was attacked as a violation of the defendant’s
due process right to a fair trial and an invasion of his privilege
against self-incriminaton. But the Court found that “[g]iven the
ease with which an alibi can be fabricated, the State’s interest in
protecting itself against an eleventh-hour defense is both obvious
and legitimate.” 399 U. S, at 81. Moreover, we held that “[t]he
privilege against self-incrimination is not violated by a requirement
that the defendant give notice of an alibi defense and disclose his
alibi witnesses.,” 399 U. S,, at 83,
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Ronald Dale Wardius,

To: ;Ee Chier Justige
. dJusti
. ce Douglas
y 3 7 ////’;rur. Justice Brennan
- Justice Stewart

i, Justice White

Mr. Justice Blackmun
Mr. Justice Powel]l

;th DR Mr. Justige Rebnquist

SUPREME COURT OF THE UNITED STATiS®?*2211. 7.

- Circulated:
No. 71-6042

Petitioner, On Writ of Certiorari to the
v Supreme Court of Oregon.

State of Oregon.
[March —, 1973]

M-g. JusTicE MarsHALL delivered the opinion of the
Court.

This case involves important questions concerning the
sanctions which a State may impose to enforce a valid
“notice of alibi” rule and the right of a defendant
forced to comply with such a rule to reciprocal discovery.

In Williams v. Florida, 399 U. S. 78 (1970), we upheld
the constitutionality of Florida’s notice of alibi rule which
required criminal defendants intending to rely on an
alibi defense to notify the prosecution of the place they
claimed to be at the time in question and of the names
and addresses of witnesses they intended to call in sup-
port of the alibi.' In so holding, however, we emphasized
that “this case does not involve the question of the
validity of the threatened sanction, had petitioner chosen

1 The requirement was attacked as a violation of the defendant’s
due process right to a fair trial and an invasion of his privilege
against self-incriminaton. But the Court found that “[gliven the
ease with which an alibi can be fabricated, the State’s interest in
protecting itself against an eleventh-hour defense is both obvious
and legitimate.,” 399 U. 8., at 81. Moreover, we held that “[t]he
privilege against self-incrimination is not violated by a requirement
that the defendant give notice of an alibi defense and disclose his
alibi witnesses.” 3899 U. S,, at 83.
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Supreme Qowrt of the Hnited Stntes o
Waslington, B, . 205%3

CHAMBERS OF . T
JUSTICE THURGOOD MARSHALL June 4, 1973

————— °

MEMORANDUM TO THE CONFERENCE

Re: No. 71-6042 - Wardius v. Oregon

Since the Court appears hopelessly
splintered on the disposition of petitioner's
contentions concerning the state's exclusionary
rule, I have decided that it may be best to leave
this question for another day. I have therefore
; excised Part III of the draft opinion and rested
; . the holding solely on the state's failure to pro-
vide reciprocal discovery. This holding is
sufficient to dispose of the case and it is one,
I trust, upon which all members can agree. At
this juncture, I know of nothing else I can do to
accommodate the views of the conference.
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Sincerely,

i : ‘ . T.M,
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To:

P

The Chier Justioce
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Blackmun

Mr. Justice Powell
Mr. Justice Rehnquist

8th DRAFT From:

SUPREME COURT OF THE UNITED STATEScu1ateq.

Recirculated: JUN 4

No. 71-6042

Ronald Dale Wardius,
Petitioner, On Writ of Certiorari to the
v, Supreme Court of Oregon.

State of Oregon.
[March —, 1973]

MRr. JusTicE MarsHALL delivered the opinion of the

Court,

This case involves unportant questions concerning the
right of a defendant forced to comply with a “‘notiee of
alibi” rule to reciprocal discovery.

In Williams v. Florida, 399 U. S. 78 (1970), we upheld
the constitutionality of Florida’s notice of alibi rule which
required criminal defendants intending to rely on an
alibi defense to notify the prosecution of the place they
claimed to be at the time in question and of the names
and addresses of witnesses they intended to call in sup-
port of the alibi.* In so holding, however, we emphasized
that the constitutionality of such rules might depend

1The requirement was attacked as a violation of the defendant’s
due process right to a fair trial and an invasion of his privilege
against self-incriminaton. But the Courtfound that “[g]iven the
ease with which an alibi can be fabricated, the State’s interest in
protecting itself against an eleventh-hour defense is both obvious
and legitimate,” 399 U. S., at 81. Moreover, we held that “[t]he
privilege against self-incrimination is not violated by a requirement
that the defendant give notice of an alibi defense and disclose his
alibi witnesses,” 3997U. S,, at 83,

Marshall, J.
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Supreme (ourt of the Yuited States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL June 13, 1973

MEMORANDUM FOR THE CONFERENCE

T

Re: Case~ Held for Wardius v. Oregon, No/ 71-6 4;;L—
Kelsaw v. Oregon, No. 72-6012 N

This case was held for our decision in Wardius
v. Oregon, No. 71-6042, On its facts, the case is very
similar to Wardius. Petitioner was indicted for narcotics
offenses and failed to give a notice of alibi as required
by the same Oregon statute involved in Wardius. Conse-
quently, his alibi testimony was held inadmissible.

Since the Oregon statute did not guarantee
petitioner reciprocal discovery, our decision in Wardius
makes plain that petitioner's alibi evidence may not be
excluded because he failed to comply with the rule. There
are, however, two additional factors in this case which
make it somewhat more complicated than Wardius.

First, the Oregon Court of Appeals held that in
order to give the notice of alibi statute a "rational inter-
pretation” it must be read as "providing that unless the
record clearly and unequivocally shows that the defendant
was given timely reciprocal information as to time and place,
good cause exists as a matter of law for not requiring the
defendant to have given the statutory notice of alibi as a
condition precedent to producing alibi evidence." In this
case, the court nonetheless upheld the conviction because
the record showed that petitioner had been provided with
information as to the time and place of the alleged crime.

But in Wardius, we expressly referred to the Kelsaw holding

and stated that ."merely informing the defendant of the time

and place of the crime does not approach the sort of reciprocity
which due process demands." Consequently, I doubt that the
limited reciprocity which the state court has now read into

the Oregon statute is sufficient to shield it from due process
attack.

W
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Secondly, the opinion of the Court of Appe:
states that “on February 29, 1972, defendant's counsel
given access to the district attorney's files and .
these files disclosed . . . the names of all the witnesc
that were called by the state in the subsequent trials,
Of course, if petitioner was given access to both the t
and place of the alleged offense and the names and addr
of the state's rebuttal witnesses, he would have been a
complete reciprocal discovery. It appears, however, th
what was in fact provided to him may have fallen somewh.
short of this. Since petitioner was not permitted to i1
duce alibi evidence, it was unnecessary for the State t«
call rebuttal witnesses to discredit his alibi claim. (
sequently, the mere fact that petitioner was provided wa
the names of "the witnesses that were called by the stat
in the subsequent trials" does not mean that he was prov
with the names of the witnesses which the state would ha
called if it had been necessary to refute an alibi defen

It is possible, of course, that petitioner w
provided with the names and addresses of all witnesses w
the State had available and that he knew that the State
provided him with complete reciprocal discovery at the t
he failed to give the notice of alibi. But it is imposs:
to determine from this record whether or not that is so.
Therefore, I intend to vote to vacate and remand for re-
consideration in light of Wardius.

TDM‘
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Supreme Gonrt of the United States
Washington, B, . 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

April 2, 1973

o4z
Re: No. 71-68672- - Wardius v. Oregon

Dear Lewis:

I have now had an opportunity to study Thurgood's recir-
culation of March 27,

My original vote at Conference was an uneasy decision to
affirm. I was not so positive in my attitude as, perhaps, Bill
Rehnquist was in his, On further reflection, I may well be able to
join a narrowly drawn opinion that (a) upholds the defendant's right
to testify regardless of the state's alibi rule and (b) reaches a con- i
trary result with respect to witnesses other than the defendant pro- |/
vided that the state's procedural rules are fair and that reciprocal |
discovery rights are granted,

On this basis I could not join Thurgood's original circulation
of March 9, and I would have great difficulty in joining his recirculation
of March 27. I have particular trouble with footnote 15. If that foot-
note means that a state has the ability to preclude testimony by wit-
nesses, it is less than clear to me. Furthermore, the reaching of
this result, in my view, ought to be in the text itself and should be
clearly outlined there.

The language of the epinion, as a whole, seems to me to be
too sweeping in general. The language on page 12 is an example. 1
am troubled also by the material beginning at the bottom of page 12.
I do not know whether that statement would mean, for example, that
a defendant who intentionally absented himself from trial could not be
convicted,



Supreme Qourt of the Hnited Sintes
MWashington, B. (. 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

April 2, 1973

Re: No. 71-6072 - Wardius v. Oregon

Dear Thurgood:

I, as did others, encountered difficulty with your original
circulation of March 9. I find that I still have trouble with the
recirculation of March 27. I, therefore, shall wait for any dissent,

in whole or in part, that may be forthcoming.

Sincerely,

o

Mr. Justice Marshall

Copies to the Conference
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Supreme Gonrt of the Hnited Sintes
Waslington, B. . 205%3

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

May 1, 1973

Re: No. 71-6042 - Wardius v. Oregon

Dear Thurgood:

I have read with interest your 5th draft circulation
of April 25.

My strong preference is to have the opinion in this
case cover all three points, that is, reciprocity, the defend-
ant's right to testify, and witnesses' right to testify. All
three have been presented and argued and are ready for
decision, and it seems to me somewhat inconsistent to reach
and decide the question whether the defendant's testimony is
to be excluded but not to reach and decide the question whether
testimony of witnesses is to be excluded. Technically, one
could say that neither of these last two issues demands deci-
sion here inasmuch as the reciprocity holding would dispose
of the case. Nevertheless, I prefer to cover all three issues.
In the alternative -- and for me it is a weak alternative -- I
could join an opinion restricted to the reciprocity issue.

All this appears generally to coincide with Lewis'
position as described in his letter to you of April 16,

Sincerely,

A

Mrzr. Justice Marshall

cc: The Conference
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Supreme Qonrt of the Hnited States
Washingtan, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN PN

May 29, 1973

Re: No. 71-6042 - Wardius v. Oregon L

Dear Thurgood:

My letter of May 1 indicated my posture with respect to
your fifth draft circulation of April 25. I have carefully considered 7
the changes made by your sixth and seventh drafts.

This note is to advise you that my further work on the case
leads me to about the position Potter has expressed, by way of con-
clusions, on page 2 of his letter of May 22 to you. In other words,
my preferences are: (1) that the Court decide all three issues; (2) if
there is no Court for that result, that the opinion confine itself to the
reciprocity issue; (3) if neither of these results can be obtained, I
may join the opinion Lewis has circulated.

Sincerely,

Mr, Justice Marshall
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Copies to the Conference
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O/} Supreme Qourt of the Hnited States _ o
Washington, B. ¢. 20543 |

CHAMBERS OF -
JUSTICE HARRY A, BLACKMUN TN

June 5, 1973

Re: No, 71-6042 - Wardius v. Oregon

Dear Thurgood:

I join your recirculation of June 4 if, as Potter
has stated, that is the only way to achieve a Court opinion,
As I stated in my note of May 29 to you, my preference is
that the Court decide all three issues.

7

Sincerely,

Aoy

Mrzr. Justice Marshall

cc: The Conference
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7 '. Supreme Qonrt of the Ynited States
Washington, B. (. 20543

CHAMBERS OF

'E LEWIS F. POWELL, JR. March 13, 1973

No. 71-6042 - Wardius v. Oregon

Dear Thurgood:

This refers to your extremely well written opinion in the
above case.

Although my notes are not explicitly clear in every instance,
they corroborate my recollection as follows: the seven of us who
voted for reversal agreed that, consistent with due process, a de-
fendant could not be deprived of his right to testify in his own behalf
merely because he failed to comply with a-state alibi statute, I think
we also were in accord that an alibi statute should provide for re-
ciprocal discovery information, such as that provided by the Florida
law.

But I did not understand that a majority of the Court agreed
that an otherwise properly drawn alibi statute could not impose, as a
reasonable sanction, a right on the part of the state to exclude alibi
witnesses (other than the defendant himself) where there had been a
clear violation by the defendant of the alibi reciprocal requirements.

My own view was that the Sixth Amendment right to compel
testimony in one's behalf is subject to reasonable procedural require-
ments provided they are fairly structured. I just do not see how an
alibi statute can serve its obviously just and desirable purpose if a
defendant is subject to no effective sanction at the trial when he has
deliberately violated it. T

It is entirely possible, Thurgood, that I misunderstood the
vote, and of course all voting is tentative. But I thought I should bring
my recollection (and personal view) to your attention.

Sincerely,

Mr. Justice Marshall [ _,g’zM

cc: The Conference
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\ Supreme Qourt of the Hnited States r
Washington, B. . 20543 o

CHAMBERS OF
JUSTICE LEWIS F POWELL, JR. April 3, 1973

|
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No. 71-6042 Wardius v. Oregon

Dear Thurgood:

This refers to your recent inquiry as to whether your .'
circulation of March 27 (third draft) had met the points which have ‘
been giving me trouble. I'm afraid that it does not.

My own views (as expressed at the Conference), and
stated in oversimplified terms, are as follows: A properly drawn
"notice of alibi' statute is valid where it (i) provides for reciprocal
discovery; (ii) does not exclude, as a sanction for noncompliance, the .,
testimony of the defendant himself; but (iii) allows the state to exclude, ”
as a proper sanction for violation of the rule, other evidence offered
by the defendant for the purpose of proving his alibi. I consider this
formulation to be within the rationale of Williams v. Florida, although -
as you correctly point out - the question as to sanctions was left open
in Williams.

In this case the Oregon statute made no provision for re-
ciprocal discovery. It is therefore, in my opinion, an invalid statute.
It would be possible for us to decide this case on the first point set
forth above, namely, the failure of the Oregon statute to provide for
reciprocity. We would then not reach the sanction issues as such. We
would simply reverse on the ground that, in the absence of a valid
notice of alibi rule, the defendant was entitled to ignore it - as he did -
and introduce alibi witnesses as well as testify himself.

But I would not favor electing to decide the case on such a
narrow basis. We have the opportunity here that was not clearly avail-
able in Williams to enunciate the basic principles which distinguish a
valid from an invalid notice of alibi rule. We should encourage mutual *
pre-trial discovery to the extent possible under constitutional limitations, «
as discovery promotes the reliability of the truth finding process of a
trial. Your opinion addresses the sanction aspect of the problem with
respect to the defendant's testimony, but leaves open - rather tenuously
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it seems to me (Note 15) - the equally important issue as to the sanction
with respect to ot her evidence (witnesses) sought to be introduced by a .
noncomplying defendant. I think we should deal, explicitly and in the
text, with both of the sanction issues. This was my understanding of

the majority views expressed at the Conference. Unless we do this, we
are not affording state legislatures the most helpful type of guidance.

U
i
:

As a peripheral comment, I add that some of the language
in the draft seems to me to be unnecessarily sweeping, and might give
us trouble in the future. For example, the long paragraph beginning
at the bottom of page 12 gives me some difficulty. I am not quite sure
how far it is intended to go. It seems to say that failure of a defendant
to comply with procedural or evidentual rules constitutes some "unrelated
wrong, ' for which no sanction can be imposed that would deprive '"a -
defendant of the right to make a defense' on his own behalf. I would 7
have difficulty with such a sweeping generalization, as violation of a ]
valid alibi notice rule would not be an "unrelated wrong'' as to the trial .
in question.

Also, as a matter of historical accuracy, it does not seem
to me that Mr, Justice Field's statement in Galpin v. Page (''a rule as
old as the law") can be applied to the right of a defendant to testify. See
Ferguson v. Georgia, cited on page 10 of your opinion.

I hesitate to put you to the trouble of possibly reconsidering
an opinion on which already you have devoted such a fine effort. But in
view of your inquiry I have tried to summarize the essence of my con-
tinued reservations.

I thank you for this opportunity.

Sincerely,

T QOTNANNN AN INMYNITT SNNATCTATA TITYINCANYE 9OT I0n CNATTIATTITIAN 90T WONT MINaanowIas .
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Mr. Justice Marshall _ -
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cc: The Conference




Supreme Qonrt of the Hnited States .
Washington, B. ¢. 20543 .

JUSTICE LEWIS F POWELL, JR. April 16, 1973

CHAMBERS OF

Re: No. 71-6042 Wardius v. Oregon !

<y

Dear Thurgood:

I must say that I am embarrassed to have caused trouble for
you and others on this case.

Byron's note of April 16 has just come to my desk. I note that
he would join an opinion dealing only with the reciprocity point, or
with that and the exclusion of testimony of the defendant himself.

I do not know what the "nose count' is at this time. My
Conference notes still persuade me that a majority of the Court was
willing to address, and decide, all three points along the lines of my
prior memoranda to you.

For reasons similar to those stated by Potter, I am afraid I ,
cannot join your latest draft. Co

Nor can I join an opinion, as suggested by Byron, that deals
only with the first two points. The third point is the one which really will
"hang up'’ state legislatures. If our opinion is to afford any useful
guidance, I think it should address all three of these. : s

SSMIINNN A0 IFUVNGTT “NOTQTATA TATHASNNVE THYL AN SNOTIATTIND THI WONA TANAONITT

But if there is no court for this view, I would join an opinion
limited only to the reciprocity point. I would hope, simultaneously,
we could find - upon examination - that one of the pending cases would
enable us to decide the other two points later.

Sincerely,

Mr. Justice Marshall Z Peeea )

cc: The Conference




To: The Chief Just.cs
Mr. Justice
Mr. Justice

Mr. Justics S.ewart

vht&r/d'hstice Whits
Mr. Justice .o
Mr. Justice Ei

9nd DRAFT Mr. Justice
SUPREME COURT OF THE UNITED STA®ES Powell, J.

Circuldted:

MAY 11 1973

NOAONITIT .

No. 71-6042

Recirculated:

Ronald Dale Wardius,
Petitioner, On Writ of Certiorari to the
2. Supreme Court of Oregon.
State of Oregon.

[May —, 1973]

MR. Justice POWELL, concurring in part and dissenting
ih part.

I concur in Part IT of the plurality opinion, which
holds that to accord with due process a notice of alibi
rule must provide for reciprocal discovery. 1 also con-
cur in the result in Part III insofar as it holds that a
State may not bar the accused from taking the stand
in his own defense as a sanction to enforce a constitu-
tionally valid notice of alibi rule. I disagree, however,
with the Fesolution of only half of the sanctions issue.
I would reach, as the plurality opinion does not, the
question whether a valid rule could be enforced by ex-
cluding a defendant’s alibi witnesses, and would hold
that, under proper circumstances, this is a permissible

sanction.
I

In Williams v. Florida, 399 U. S. 78 (1970). the Court
upheld Florida's notice of alibi rule, but because the
defendant there had complied with the rule, “[t]he
validity of the exclusion sanction was . . . not before
the Court.” Ante, at 2 n. 2. In the case before us
today, however, the defendant did not comply with the
State’s rule and was subjected to its sanctions. The
Oregon trial court invoked both of the statute’s sanc-
tions: it barred the defendant’s alibi witness, Colleen
MecFadden, from testifying in his behalf, and it pre-
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May 18, 1973

No. 71-6042 Wardius v. Oregon

Dear Chief:

Although you have not voted in this case, my Conference notes
indicate that you and I were together at the time.

1 write this note to be sure that you see note 17 (page 16) as
enlarged and revised in Thurgoodads 7th draft, recirculated today.
His revised note 17 departs from the prior posture of neutrality with
respect to the validity of excluding witnesses under an otherwise valid
alibi statute. Instead, of simply leaving the issue open, he now leans
clearly in the direction of invalidity., He characterizes this question as
"more difficult’” and as being "'far more complex'’,

Although Thurgood has a Court, my understanding is that one or
more of the Justices joined him only because he was leaving this issue
genuinely open. I believe that the reformulation of his note 17 will
cast serious doubt - in the minds of legislators and lower courts - as
to all alibi statutes which impose reasonable limitations with respect to
witnesses. This disturbs me for all of the obvious reasons, as the
criminal justice system badly needs wider discovery.

I am sending copies of this letter to Harry and Bill Rehnquist,
as I believe both of them also were with you and me on this issue, even

though Bill may have had a different view as to the defendant himself
testifying.

Sincerely,

The Chief Justice

ip/ss

cc: Mr. Justice Blackmun
Mr. Justice Rehnquist



May 18, 1973

No. 71-6042 Wardius v. Oregon

Dear Byron:

As I have missed you on the telephone, and am leaving for
Williamsburg in a few minutes, I write this note.

I-have just read note 17, page 16, of Thurgood's recirculation
(May 18) in Wardius, and it givesme a good deal of concern. He has
expanded the note to respond to my concurring opinion, but in the
process has changed its tone from being relatively neutral to casting
genuine doubt as to the validity of a reasonable alibi rule with respect
to witnesses. He now characterizes this as a "difficult question', and
as being far more complex than the two questions which he addressed
in his opinion.

I appreciate, of course, that you have joined Thurgood. I had
understood from our several conversations, however, that you agreed
with the substance of my position but were joining Thurgood in view of
his willingness to leave this question open. I am afraid that his revised
and expanded note (abandoning neutrality), will be construed by legis-
latures and lower courts as meaning that at least a majority of this
Court has serious doubts as to the constitutionality of any rule, however
reasonably drawn, that excludes witnesses when a defendant has wilfully
violated the notice of alibi requirement,

Sincerely,

Mr., Justice White

lfp/ss



Supreme Qonrt of the Pnited States 1
Washington, B. . 20543 -

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

|
June 5, 1973 b {
co

No. 71-6042 Wardius v. Oregon |

Dear Thurgood:

Please join me in your recirculation of June 4.

Sincerely,

Mr. Justice Marshall

cc: The Conference
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Supreme Qourt of the %niteh{ States
Waslington, B. @. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

March 14, 1973
!

Re: No. 71-6042 - Wardius v. Oregon

=
Dear Chief: =4
=
mg.
I voted to affirm in this case at Conference, but §§'
before writing a dissent to Thurgood's proposed opinion 5§
I think I will wait and see if anything narrower, along gﬁ
the lines suggested in Lewis' memorandum to the Conference, g?
is written. g;
R
. -
Sincerely, &
)ﬁM/ ' z .
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1 The Chief Justice WSis
5 ' O
Copies to the Conference Zg ]
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Supreme Qonrt of tye Vnited Stutes ’”
Washington, B. €. 20513 .

CHAMBERS OF .
JUSTICE WILLIAM H. REHNQUIST

/
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. SSﬂSNOQ A0 XMVEAIT *NOISIAIG LATYISONVH THLI A0 SNOIIDATION FHI WONA (FINNANEITN. .

June 6, 1973 i

Re: No. 71-6042 - wWardius v. Oregon

Dear Thurgood:

Your most recent circulation in this case has achieved
the dubious distinction of enlisting my supmrt. Please
join me.

Sincerely, .

1
A

Mr. Justice Marshall

Copies to the Confé&ence
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