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Supreme Qonrt of the Huited Stutes
Washington, B. ¢ 205%3

CHAMBERS OF
THE CHIEF JUSTICE

December 1, 1972

Re: 71-559 - U, S, v, Fuller

Dear Bill:
Please join me.

Repards,

Mr. Justice Rehnquist .

Copies to the Conference
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m» L Supreme ourt of tiye Nnited States
N Wasiington, B. d. 20543

October 25, 1972

. <
(. CHAMBERS OF
\(\ JUSTICE WILLIAM O. DOUGLAS
i

Dear Lewis:

I understand that you are undertaking
the dissent in No. 71-559 - Fuller. That is
fine with me, and Bill Brennan and Thurgood Marshall

agreg, ' | | QA—LK//

Wo 0;' Do

- Mr. Justice Powell

cc: Conference
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Supreme Qowrt of the Pnited Stutes L ™ e
Washington, B. (. 20543 5 %
CHAMBERS OF y
JUSTICE WILLIAM O, DOUGLAS November 30, 1972 g
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, Dear Lewis: Z
Please join me in your dissent . : 7
" in No. 71-559 - U. S§. v. Fuller. } ~ 1’3“
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Supreme Gonrt of the United States

0

ﬂ Waslington, D. . 20513
. CHAMBERS OF
. JUSTICE WILLIAM O. DOUGLAS December 6, 1972
b
Dear lewis:

I am still with you in your

December 6th circulation in 71-559, U.S.
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v, Fuller. )f
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Supreme ourt of the Ynited States ’ §

Washingten, B. 4. 20543 g

CHAMBERS OF g

JUSTICE WM. U, .

Y BRENNAN IR November 30, 1972 =
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RE: No, 71-559 -- United States v. Fuller ! "53
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Dear Lewis: . A
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Please join me in your dissent in the s

above. ! é
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Sincerely, . <
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Mr. Justice Powell ' { :
cc: The Conference ' I !
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M\ Supremte Qourt of the Ynited States Ty
WWashington, B. 4. 20543 - _{,

. ) 3 *i
CHAMBERS OF R
JUSTICE POTTER STEWART
1

November 3, 1972

71-559 - U. S. v. Fuller

Dear Bill,

I am glad to join the opinion you have
written for the Court in this case.

Sincerely yours, l ‘

7

Mr. Justice Rehnquist

STSIAIQ LAMIDSONVIN HHI & SNOLLD™ 710D AHL WO aADNa0ddad

Copies to the Conference ' R
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Supreme Conrt of the Ynited States i

Washington, 2. €. 20543 ;%

i

1

CHAMBERS OF 1 ol ,‘:

JUSTICE BYRON R.WHITE

November 1, 1972

Re: No. 71-559 - United States v. Fuller

Dear Bill:
Please Join me. i

Sincerely,

%\/
.
- .

Mr. Justice Rehnquist X
Coples to Conference ,
+
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Supreme Gonrt of the United States
Waslington, D. €. 20543

CHAMBERS OF )
| JUSTICE THURGOOD MARSHALL November 30, 1972

Re: No. 71-559 - U. S§. v. Fuller

Dear Lewis:
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Please join me in your dissent. !

i qu

Sincerely, E
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Mr. Justice Powell ‘4 E
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cc: Conference 1 ‘
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Supreme Conrt of the Ynited States
Waslington, D. ¢. 2053

CHAMBERS OF ’
JUSTICE THURGOOD MARSHALL December 8, 1972

Re: No, 71-559 - U, S, v, Fuller

Dear Lewis:

I am still with you on this one.

Sincerely,
o

T.M.

Mr. Justice Powell

ro- cc: Conference
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(ID N\ Supreme Qonrt of the United Shutes ~,)~’ ) &
. R * g
| Washington, B. @. 20543 { 2
CHAMBERS OF -'»;;,‘: : g
JUSTICE HARRY A. BLACKMUN “if gd)
o4
November 3, 1972 ¢ :
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Re: No, 71-559 - U, S. v. Fuller tt:
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Dear Bill;
Please join me. E
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Sincerely, ?
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Mr, Justice Rehnquist

cc: The Conference
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\})‘0/ To: The Chief Justice

1st DRAFT
SUPREME COURT OF THE UNITED STAT};]§

sxkEEEE

. Justice Douglas
. Justice Brennan
. Justlce Stewart

Justice White

. Justice Marshall

Justice Blackmun
Justice Rehnquist

om: Powell, J.

No. 71-559 Circulatea: NOV 80 1972

i . . .
United States, Petitioner, On Writ of Certiorari to Begirculated:

United States Court of
Appeals for the Ninth
Circuit.

V.
Chester Fuller et al.

[December —, 1972]

Mkr. Justice PowrLwr, dissenting.

This is a condemnation proceeding brought by the
United States to acquire title to 920 of 1,280 acres of land,
owned in fee by respondents, which is needed for the
construction of a dam and reservoir project in Arizona.
At the time of the taking respondents used this fee land
as a base for a cattle operation known as a “cow-calf”
ranch. A dependable source of water allowed intense
cultivation of the fee land to provide the basic source of
feed for the cattle. In connection with their fee land,
respondents used 31,461 acres of adjacent public land on
which they held revocable grazing permits issued under
the Taylor Act. 43 U.S.C. § 315, The public land was
used for grazing during favorable seasons, and roads
running across the public land connected respondents”
three parcels of fee land.

The permits held by respondents on the public land
accorded exclusive but revocable grazing rights to re-
spondents. By the terms of the Act, the issuance of a
permit does not “‘ereate any right, title, interest or estate-
in or to the lands.” 43 U. S. C. §315b. Nonetheless,
grazing permits are of considerable value to ranchers

and serve a corresponding public interest in assuring the

11n addition, respondents grazed their cattle on 12,027 acres of
land leased from the State, but this land is not relevant to the con-
troversy now before us.
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To:

A
vt

/" 2nd DRAFT

The Chief Justice

Mr. Justice Douglas
Mr. Justice Lran
Mr. Justice wart
Mr. Justice Vi
W7 Justice lara
Mr.

¥r. dustice Reinguist

Gu3LIiue

SUPREME OOURT OF THE UNITED STAfES: Peucli, J.,

No. 71-559

Circulated:

|

AINAOYLTA

-

Recirculated: /e /l/-, ~—

On Writ of Certiorari to the
United States Court of
Appeals for the Ninth
Circuit.

United States, Petitioner,
v.

Chester Evuller et al.
1}
W/

Mg. JusTice PowkLL, dissenting.

[December —, 1972]

I dissent from a decision which in my view dilutes
the meaning of the just compensation required by the
Fifth Amendment when property is condemned by the
Government. As a full understanding of the facts is
necessary, I will begin by restating them.

This is a condemnation proceeding brought by the
United States to acquire title to 920 of 1,280 acres of land,
owned in fee by respondents, which is within the area to
be flooded by a dam and reservoir project in Arizona.
At the time of the taking respondents used this fee land
as a base for a cattle operation known as a “cow-calf”
ranch. A dependable source of water allowed intense
cultivation of the fee land to provide the basic source of
feed for the cattle. In connection with their fee land,
respondents used 31,461 acres of adjacent public land on
which they held revocable grazing permits issued under
the Taylor Act. 43 U. 8. C. § 315, The public land was
used for grazing during favorable seasons, and roads
running across the public land connected respondents’
three parcels of fee land.

The permits held by respondents on the public land

accorded exclusive but revocable grazing rights to re-

11In addition, respondents grazed their cattle on 12,027 acres of
land leased from the State, but this land is not relevant to the con-
troversy now before us.

ID77TT10D HHL WOdd

Mo gt

TIDSANVIN AL &9 SNOL

SIAIA Ld

W T TRD ADVY NT CONCRERY




%o: The Chief Justice #
%-' Mr. Justice Douglas
Mr. Justice Brerran
/ Mr. Justice Stewaxr’s .
Mr. Justice White ﬁﬁ
VMr. Justice Marshall '
Mr. Justice Blackmun \ ;
Mr. Justice Powell | |

!

Ist DRAFT From: Rehnquist, J. " l‘ J\
SUPREME COURT OF THE UNITED STA™Soviatea: /) 1//72

No. 71-559 Recirculated:

100 AHL NO¥d ADNAOUIEA

>
e
£

United States, Petitioner, On ert of Certiorari to the
United States Court of
Appeals for the Ninth
Circuit. ‘ l

.
Chester Fuller et al.

P SMOLLD™

[November —, 1972] “ il ¢

Mkg. Justice REuNqQuisT delivered the opinion of the
Court.

Respondents operated a large-scale “cow-calf” ranch ‘
near the confluence of the Big Sandy and Bill Williams l o
Rivers in western Arizona. Their activities were con-
ducted on lands consisting of 1,280 acres which they
owned in fee simple (“fee lands”), 12,027 acres leased
from the State of Arizona, and 31,461 acres of federal
domain held under Taylor Grazing Act permits issued
in accordance with 43 U. S. C. §315b. The Taylor
Grazing Act authorizes the Secretary of the Interior to
issue permits to livestock owners for grazing their stock
on Federal Government lands. These permits are revo-
cable by the Government. The Act provides, moreover,
that its provisions “shall not create any right, title, inter-
est, or estate in or to the lands.” Ibid.

The United States, petitioner here, condemned 920
acres of respondents’ fee lands. At the trial in the Dis-
trict Court for the purpose of fixing just compensation
for the lands taken, the parties disagreed as to whether
the jury might consider value accruing to the fee lands
as a result of their actual or potential use in combina-
tion with the Taylor Grazing Act “permit” lands. The
Government contended that such element of incremental
value to the fee lands could neither be taken into con-
sideration by the appraisers who testified for the parties

K 7 TOD ADY AT CONCRESY




November 2, 1972

Re: 71-559 -~ United States v. Fuller

Dear Chief:

Your comment about the portion of my draft opinion
in Fuller makes a good deal of sense to me, and I am
rewriting that part of the draft. What I come up with may

not be completely satisfactory to you, but I think vou will
like it better than the present version.

Sincerely,

WHR

The Chief Justice
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)\7@ &\ To: The Chief Justice . =
- Mr. Justice Douglas

/ :: Mr. Justice Brenra-~ ' !

, . Mr. Justice Stevart ‘

M‘%}J' p 4 ,ib /Z'“O/ . Justice White /|9

J%;. Justice Marsh~1l! |

Mr. Justice Blackmun| ;

Mr. Justice Powell
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From: Rehnquist, J.

SUPREME COURT OF THE UNITED STATES, o010 t0a:

No. 71-559 Recirculated: //ZZ/?L

'
)

United States. Petitioner On Writ of Certiorari to the
| TUnited States Court of
Appeals for the Ninth
Circuit.

V.
Chester Fuller et al.

[November —, 1972]

Mg. Justice REanNquisT delivered the opinion of the
Court.

Respondents operated a large-scale “cow-calf” ranch
near the confluence of the Big Sandy and Bill Williams
Rivers in western Arizona. Their activities were con-
ducted on lands consisting of 1,280 acres which they
owned in fee simple (‘“fee lands”), 12,027 acres leased
from the State of Arizona, and 31,461 acres of federal
domain held under Taylor Grazing Act permits issued
in accordance with 43 U. 8. C. §315b. The Taylor
Grazing Act authorizes the Secretary of the Interior to
issue permits to livestock owners for grazing their stock
on Federal Government lands. These permits are revo- .
cable by the Government. The Act provides, moreover,
that its provisions “shall not create any right, title, inter-
est, or estate in or to the lands.” Ibid.

The United States, petitioner here, condemned 920
acres of respondents’ fee lands. At the trial in the Dis-
trict Court for the purpose of fixing just compensation
for the lands taken, the parties disagreed as to whether
the jury might consider value accruing to the fee lands
as a result of their actual or potential use in combina- 4
tion with the Taylor Grazing Act “permit” lands. The _
Government contended that such element of incremental .
value to the fee lands could neither be taken into con- -
sideration by the appraisers who testified for the parties
nor considered by the jury. Respondents conceded that
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To: The Chief Justice

. Justice Douglasg

. Justice Brenran --
. Justice Stewart |
. Justice White ‘

REEE

4th DRAFT

SUPREME COURT OF THE UNITED STA%II%:

Circvlated:

No. 71-559

On Writ of Certiorari to the
United States Court of
Appeals for the Ninth
Circuit.

United States, Petitioner,
.
Chester Fuller et al.

[November —, 1972]

Mg. JusticE REENQUIST delivered the opinion of the
Court.

Respondents operated a large-scale “cow-calf” ranch
near the confluence of the Big Sandy and Bill Williams
Rivers in western Arizona. Their activities were con-
ducted on lands consisting of 1,280 acres which they
owned in fee simple (“fee lands”), 12,027 acres leased
from the State of Arizona, and 31,461 acres of federal
domain held under Taylor Grazing Act permits issued
in accordance with 43 U. S. C. §315b. The Taylor
Grazing Act authorizes the Secretary of the Interior to
issue permits to livestock owners for grazing their stock
on Federal Government lands. These permits are revo-
cable by the Government. The Act provides, moreover,
that its provisions “shall not create any right, title, inter-
est, or estate in or to the lands.” Ibid.

The United States, petitioner here, condemned 920
acres of respondents’ fee lands. At the trial in the Dis-
trict Court for the purpose of fixing just compensation
for the lands taken, the parties disagreed as to whether
the jury might consider value accruing to the fee lands
as a result of their actual or potential use in combina-
tion with the Taylor Grazing Act “permit”’ lands. The
Government contended that such element of incremental
value to the fee lands could neither be taken into con-
sideration by the appraisers who testified for the parties
nor considered by the jury. Respondents conceded that

Rehnquist, J.

Recircu]ated:ﬁﬁ/ Zf[LZCZZ

Justice Marshall |
Justice Blackmun |
Justice Powell
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