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Swupreme Gonrt of the Ynited States
Washington, B. €. 20543
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CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

74

October 6, 1972
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Dear Bill:

¥ Q

I think your splendid memo- | ?{ <

. cps . . - =

randum on "'disqualification’ constitutes £z
a conclusive answer to the motion. gz
£5

Sincerely, g 5
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Mr. Justice Rehnquist

LFP, Jr.:pls
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Az vou may know from press acoounts or from vour own
narisal of moving papers befors the Court, the resvondentis
in faird v. Tatum addressed a motion to me individnalliv %o
dizcualify myself from consideration of that case Senator
oravel’z motion for rehearing in his case 11kmw1ae regueshs

the Court {not me individually) to disqualify me from
marticipating in the r~ase. The Gravel motion, I thought,

was cuite snide, and insofar as it micht ultimately depend

on mv personal judament, I would have had nco hesitation in
danyine it without opinion. The Laird motion, however, seemed
£o me 0 e a fairly serious, responsible presentation:
hecaunze of this, and because the Wew VYork Times and Washincton
Pozt tend ko feature the matter at every opportunity, I

draftad a chambers opinion in connection with the Laird
moticn o accompany my denial of it. I enclose a copy of

rtha* opinion,

Because the Chisf and Byron weres the onlv twe J

at ime I drafted i+, I sent a copy of it %0 23ch

m, with a raguest for their comments. The Chisf £
leln 3 the izsue will énsvitably

eugat to issue it, since 7
vnnawsworthy 4F nothing iz Jdone, and because issuing it
e # ot
miahi dxeat@ some =orh oF a2 orecedent whereby in rhe future
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o whom such
3 oho ogive a3
s, on the o
individual ones,
plarcs otherz under compnls

idea o ztate re2asons in a oase such as this.

initely do not want to circulate the ovinion to all

On the other hand, having raceived conflicting advice, I

would greatly value your opinion as to whether a memcrandum |
of this nature should be issued by me to accompany the denial
of the motion addressed to me as an individual Justice.

¥e hurrv.

Sincerely,

WHR

the Court, because I think that ties sach of them /
in oo much wi-h what is and must remain my own responsibility.
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/ ]
' Supreme Qonrt of the Hnited Stutes -
Waslington, B. §. 20543 :

CHAMBERS OF L
JUSTICE WILLIAM H. REHNQUIST : )

September 27, 1972 %

MEMORANDUM TO THE CONFERENCE ’ *

Re: No. 71-288 -~ Laird v. Tatum

There is presently pending before the Court a petition
for rehearing in this case, asserting inter alia that I 'K
should lmve disqualified myself from participating. There
is also pending before me a separate motion of the respondents ¢
in the case, addressed to me as an individual Justice, i
requesting that I disqualify myself.

3P SNOLLD7TTOD HHL WOYd dIDAdOoddTd

Y

on

AL

It is my present intention to file with the Clerk,
on the day on which the first Order List is released, the
attached Chambers opinion denying the motion of respondents
in this case addressed to me as an individual Justice. The
proposed Chambers opinion refers in a footnote on its last
page to the petition for rehearing in Gravel v. United States,
in which it is likewise asserted that I should have disqualified
myself. In Gravel, however, no motion has been addressed to
me individually. ' '

-
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 71-288

Melvin R. Laird, Secretary
of Defense, et al.,
Petitioners,

v.

Arlo Tatum et al.

On Writ of Certiorari to the
United States Court of
Appeals for the District of
Columbia Circuit.

[October —, 1972]

Memorandum of Mr. JusTicE REENQUIST.

Respondents in this case have moved that 1 disqualify
myself from participation. While neither the Court nor
any Justice individually appears ever to have done so,
I have determined that it would be appropriate for me
to state the reasons which have led to my decision with
respect to respondents’ motion. In so doing, I do not
wish to suggest that I believe such a course would be
desirable or even appropriate in any but the peculiar
circumstances present here.?

Respondents contend that because of testimony which
I gave on behalf of the Department of Justice before
the Subcommittee on Constitutional Rights of the Judi-
ciary Committee of the United States Senate at its

1Tn a motion of this kind, there is not apt to be anything akin to-

the “record” which supplies the factual basis for adjudication in

most litigated matters. The judge will presumably know more:

about the factual background of his involvement in matters which
form the basis of the motion than do the movants, but with the
passage of any time at all his recollection will fade except to the
extent it is refreshed by transcripts such as those available here.
If the motion before me turned only on disputed factual inferences,
no purpose would be served by my detailing my own recollection of
the relevant facts. Since, however, the main thrust of respondents’
motion is based on what seems to meé an incorrect interpretation of

the applicable statute, I believe that this is the exceptional case

where an opinion is warranted.
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To: The Chief Justice

. Justice Douglas
. Justice Brennan 7R
. Justice Stewart 3 \

Justice White .
Justice Marshall S :
. Justice Blackmun Loy
Mr. Justice Powell or

SUPREME COURT OF THE UNITED SLATBSanquist, 7. 4

EREEEE

FINAL DRAFT

No. 71-988 Circulated:

Melvin R. Laird, Secretary ) i Rec?irculated._/_gj/ s
of Defense, et al., On \Ymt of Certiorari to the
Petitioners, United States C.our.t of
Appeals for the District of
Columbia Circuit.
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V.
Arlo Tatum et al.
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[October —, 1972] o

AL

Memorandum of Mr. Justice REENQUIST.

Respondents in this case have moved that I disqualify
myself from participation. While neither the Court nor \
any Justice individually appears ever to have done so,

I have determined that it would be appropriate for me
to state the reasons which have led to my decision with 4
respect to respondents’ motion. In so doing, I do not , }f
wish to suggest that I believe such a course would be L

desirable or even appropriate in any but the peculiar )
circumstances present here.! ’

Respondents contend that because of testimony which
I gave on behalf of the Department of Justice before
the Subcommittee on Constitutional Rights of the Judi- |
ciary. Committee of the United States Senate at its v

SIALG LATEDSANVIA

1Tn a motion of this kind, there is not apt to be anything akin to !
the “record” which supplies the factual basis for adjudication in
most litigated matters. The judge will presumably know more
about the factual background of his involvement in matters which ‘
form the basis of the motion than do the movants, but with the B
passage of any time at all his recollection will fade except to the
extent it is refreshed by transcripts such as those available here.
If the motion before me turned only on disputed factual inferences,
no purpose would be served by my detailing my own recollection of
the relevant facts. Since, however, the main thrust of respondents’
motion is based on what seems to me an incorrect interpretation of : A i
the applicable statute, I believe that this is the exceptional case |
where an opinion is warranted. - 5
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Prem: Nednquist, J.
SUPREME COURT OF THE UNITED STATifiwenzated:

No. 71-288 Reotrculated: lo Ze, o

Melvin R. Laird, Secretary
of Defense, et al.,
Petitioners,

.

Arlo Tatum et al.

On Writ of Certiorari to the
United States Court of
Appeals for the District of
Columbia Circuit.

[October 10, 1972]

Memorandum of Mr. Justice REHNQUIST.

Respondents in this case have moved that I disqualify
myself from participation. While neither the Court nor
any Justice individually appears ever to have done so,
I have determined that it would be appropriate for me
to state the reasons which have led to my decision with
respect to respondents’ motion. In so doing, I do not
wish to suggest that I believe such a course would be
desirable or even appropriate in any but the peculiar
circumstances present here.

Respondents contend that because of testimony which
I gave on behalf of the Department of Justice before
the Subcommittee on Constitutional Rights of the Judi-
ciary Committee of the United States Senate at its

11n a motion of this kind, there is not apt to be anything akin to
the “record” which supplies the factual basis for adjudication in
most litigated matters. The judge will presumably know more
about the factual background of his involvement in matters which
form the basis of the motion than do the movants, but with the
passage of any time at all his recollection will fade except to the
extent it is refreshed by transcripts such as those available here.
If the motion before me turned only on disputed factual inferences,
no purpose would be served by my detailing my own recollection of
the relevant facts. Since, however, the main thrust of respondents’
motion is based on what seems to me an incorrect interpretation of
the applicable statute, I believe that this is the exceptional case
where an opinion is warranted.

£: The Chief Justice

\

N
|3

“Mr. Justice Marshall |

Mr, Justice Douglas
Mr. Justice Brenn&n 7
Mr. Justice Stewart!
Mr. Justice White |

M. Justioce Blackyun |

.Mu.ponu J
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