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Supreme Gourt of the Hnited Stutes
Washington, B. ¢. 20543

CHAMBERS OF
THE CHIEF JUSTICE

March 7, 1973

Re: No, 71-1694 - Frontiero v. Richardson

Dear Bill:

I have watched the ""'shuttlecock'' memos on the subject
of Reed v. Reed and the '"suspect'' classification problem.

Some may construe Reed as supporting the '"'suspect'
view but I do not. The author of Reed never remotely contem-
plated such a broad concept but then a lot of people sire off-
spring unintended! At some point, I will perhaps join someone
who expresses the narrow view expressed by Potter, Harry and -
Lewis.

Regards,

Sa

Mr, Justice Brennan

Copies to the Conference

;
[=]
=]
(=]
g
3
=
[w]
=]
=
™
=1
Q
3
=
[=}
.=
w
Q
"=
92]
(]
o]
[
~
|
=
-
<
=i
7]
o
@]
=
™
—
E
@
=}
=]
[w]
=]
=
g
2]
7]




m Sugrente Qonek of the Wnited Siates
Washinglon, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

May 8, 1973

Re: No. 71-1694 -~ Frontiero v. Richardson

Dear Lewis:

I am not sure all the writing is now before us but
as of now I would like to join in your separate .opinion. -May
I suggest you coasider inserting in line five of the text, page
one, the word "every' or "all." With or without my puny
effort to mute the outrage of '"Womens Lib, !' I will join.

i Regards,
—

Mr. Justice Powell -

Copies to the Conference
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Supreme Conrt of the Uniter States
Washington, B. €. 20543

CHAMBERS OF . February 28, 1973

JUSTICE WILLIAM O. DOUGLAS

Dear Bill:

Please join me in your
opinion in No. 71-1694 - Frontiero
v, Richardson.

W. O. D.
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Mr. Justice Brennan

i

SSTIONOD 40 XAVIATT ‘NOISIATU LJTUDSNNVH FHL A0 SNOILL

cc: Conference




Supreme Court of the Ynited States
Washington. . €. 20543

CHAMBERS OF

JUSTICE WILLIAM O DOUGLAS Marzsh %, 1973

Dear Bill:
RE: 71-159%, FRONTIERO v. RICHARDSON

Lewis' position in his memc of March
2nd 1s understandable., There is a marked
difference in point of view over sex clasgsifica-
tions. For purposes of employment I think the
diserimination is as immidious and purposeful
as that directed againsgt blacks and aliens,

I always thought our 1874 decision which gave
rise to the 19th Anendment was ipvidious dis-
crimination aga.ingt women which should have
been invalidated under the Equal Protection
Clause.

This memo is designed only to make
clear to you what one member of the Court thinks,

There may be a way for yoﬁ to sail
between Scylla and Charibdis.

et
.William O, Douglas

Mr. Justice Brennan
¢C: conference

i

NOISIAIﬁ LATHOSANVH dHI A0 SNOILOATIO) THI WOWA aaiénaoad1y
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/b Supreme Qonrt of tye Hnited States
Washington, D. G. 205%3

CHAMBERS OF

JUSTICE Wm. J. BRENNAN, UR. February 14, 11973

MEMORANDUM TO THE CONFERENCE

RE: No. 71-1694 - Frontiero v. Laird

As you will note, I have structured this opinion
along the lines which reflect what I understood was our
agreement at conference. That is, without reaching
the question whether sex constitutes a '"suspect criterion"
calling for '"'strict scrutiny, '" the challenged provisions
must fall for the reasons stated in Reed. I do feel how-
ever that this case would provide an appropriate vehicle
for us to recognize sex as a ''suspect criterion.'" And
in light of Potter's ""Equal Protection Memo'" circulated
last week, perhaps there is a Court for such an approach.

“ £ 50, ' T'd'have no difficulty in writing the opinion along
those lines,

W.J.B, Jr.
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To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Stewart
Mr. Justice White
;/iﬁ'. Justice M¥arshall
- Mr. Justice Blackmun
- Mr. Justice Powell
Mr. Justice Rehnguist

From: Brennan, J.

1st DRAFT
Circulated: r-14-73

SUPREME COURT OF THE UNITED STATES

culated:

No. 71-1694

Sharron A. Frontiero and

Joseph Frontiero, On Appeal from the
Appellants, United States District
v. Court for the Middle

Melvin R. Laird, Secretary of | District of Alabama.
Defense, et al.

[February —, 1973]

Mg. JusticE BrenNAN delivered the opinion of the
Court.

The question before us concerns the right of a female
member of the uniformed services® to claim her spouse
as a “dependent” for the purposes of obtaining increased
quarters allowances and medical and dental benefits
under 37 U. S. C. §§401, 403, and 10 U. S. C. §§ 1072,
1076, on an equal footing with male members. Under
these statutes, a serviceman may claim his wife as a
“dependent” without regard to whether she is in fact
dependent upon him for any part of her support. 37
U.S.C. §401 (1); 10 U. S. C. §1072 (A). A service-
woman, on the other hand, may not claim her husband
as a “dependent” under these programs unless he is in
fact dependent upon her for over one-half of his sup-

1The “uniformed services” include the Army, Navy, Air Force,
Marine Corps, Coast Guard, Environmental Science Services Ad-
ministration, and Public Health Service. 37 U. S. C. §101 (3);
10 U. 8. C. §1072 (1).

SSHUONOD 40 XAVAEIT ‘NOISTAIU IATHOSANVH HHL 40 SNOLLDATIOD FHI WOHd TADNAOYdTd




Supreme Qonrt of the Hnited States
Washington, B. € 20543

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. ’ Febrsla.ry zg) 1973

MEMORANDUM TO THE CONFERENCE

RE: No. 71-1694 - Frontiero v. Richardson

Since the previous circulation attracted only Lewis'
full agreement and Potter's partial agreement, and since
Bill Douglas and Byron have indicated a preference for R

the "suspect criterion' approach, the attached new cir-

(09 - ¢

. ‘ct'ﬂati'on"'emﬁudies“the::Iatter'*approach'*(which-is* alsomy

own preference).

- W.J.B. Jr.

v ‘ o
SSIUONOD A0 XAVIAIT ‘NOISIATU LATYOSONVH FHL A0 SNOIIDATTION FHL WOVd QADINA0HITH
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/ ' ’
U/L L { \})‘9/ To: The Chiesf Justicsa
ﬂ ir. J ice Douglas
{r&\’\\\ ir, Justice Stevwart
T, stice Whita
‘ . Yarshall

o/’)/ . Jr Dha.'
ﬂy} Mr. Justlce Blackmur
\

Mr. Justice Powell
Mr. Justice Rehnquic

3rd DRAFT From: Brennan, J.
SUPREME COURT OF THE UNITED STATESculated:

Recirculeted: 2 /24/ é_l

No. 71-1694

Sharron A. Frontiero and

Joseph Frontiero, On Appeal from the
Appellants, United States District
v Court for the Middle

Elliot L. Richardson, Secre-| District of Alabama.
tary of Defense, et al.

[March —. 1973]

MRr. JusticE BRENNAN delivered the opinion of the
Court.

The question before us concerns the right of a female
member of the uniformed services® to claim her spouse
as a “dependent” for the purposes of obtaining increased
quarters allowances and medical and dental benefits
under 37 U. S. C. §§401, 403, and 10 U. S. C. §§ 1072,
1076, on an equal footing with male members. Under
these statutes, a serviceman may claim his wife as a
“dependent” without regard to whether she is in fact
dependent upon him for any part of her support. 37
U.S.C. §401(1); 10 U. 8. C. §1072(A). A service-
woman, on the other hand, may not claim her husband
as a “dependent” under these programs unless he is in
fact dependent upon her for over one-half of his sup-

NOISIAIU LATADISANVH FHL 40 SNOILDATTIOD HHIL RO44 aIONa0ddTd

1 The “uniformed services” include the Army, Navy, Air Force,
Marine Corps, Coast Guard, Environmental Science Services Ad-
ministration, and Public Health Service. 37 U. 8. C. §101 (3);
10 U. 8. C. §1072 (1).

SSTYONOD A0 X4AvHdIT1 ¢




5!
Supreme Gourt of the Hnited Sintes
Waslington, B. ¢. 20543
i JUSTICEC\I::.":.E';SROEFNNAN. JR. | March 6, 1973 | .J

RE: No. 71-1694 - Frontiero v. Richardson

Dear Lewis:

You make a strong argument and I have given it much thought.
I come out however still of the view that the ''suspect'* approach is
the proper one and, further, that now is the time, and this is the
case, to make that clear, Two reasons prlmanly underlie my feel-
ing. First, Thurgood's discussion of Reed in his dissent to your
Rodriguez convinces me that the only rational explication of Reed
is that it rests upon the "suspect' approach. Second, we cannot
count on the Equal Rights Amendment to make the Equal Protection
issue go away. Eleven states have now voted against ratification
(Arkansas, Connecticut, Olinois, Louisiana, Montana, Nevada,
North Carolina, North Dakota, Oklahoma, Utah and Virginia). And
within the next month or two, at least two, and probably four, more
states (Arizona, Mississippi, Missouri and Georgia) are expected
to vote against ratification. Since rejection in 13 states is sufficient
to kill the Amendment it looks like a lost cause. Although rejections
may be rescinded at any time before March 1979, the trend is rather
to rescind ratification in some states that have approved it. I there-
fore don't see that we gain anything by awaltmg what is at best an
uncertain outcome, .

SSTAONOD 40 XAVEAIT ‘NOISTIATU LATHISANVH FHI A0 SNOILDATIOD FHI WOYd CADNAOYITH
I < .

Moreover, whether or not the Equal Rights Amendment eventually
is ratified, we cannot ignore the fact that Congress and the legislatures
of more than half the States have already determined that classifications |
based upon sex are inherently suspect.

Sincerely,
2
| e (
Mr. Justice Powell / -

cc: The Conference




Ta: The Chisef

From: Brennan,

4th DRAFT

Circulated:

SUPREME COURT OF THE UNITED SEAEES <sq: ;’/{% J

No. 71-1694

Sharron A. Frontiero and

Joseph Frontiero, On Appeal from the
Appellants, United States District
v Court for the Middle

Elliot L. Richardson, Secre-| District of Alabama.
tary of Defense, et al.

[March —, 1973]

Mg. JusTicE BRENNAN delivered the opinion of the
Court.

The question before us concerns the right of a female
member of the uniformed services?® to claim her spouse
as a “dependent” for the purposes of obtaining increased
...quarters ..allowances- and . medieal -and - dental ~-benefits
under 37 U. S. C. §§401, 403, and 10 U. 8. C. §§ 1072,
1076, on an equal footing with male members. Under
these statutes, a serviceman may claim his wife as a
“dependent” without regard to whether she is in fact
dependent upon him for any part of her support. 37
U.S.C.§401(1); 10 U. S. C. §1072 (A). A service-
woman, on the other hand, may not claim her husband
as a “dependent” under these programs unless he is in
fact dependent upon her for over one-half of his sup-

tThe “uniformed services” include the Army, Navy, Air Foree,
Marine Corps, Coast Guard, Environmental Science Services Ad-
ministration, and Public Health Service. 37 U. S. C. §101 (3);
10 U. 8. C. §1072 (1).
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To: The ¢

/J; /Y r. T

7/)3

: ) . Froom: oL
5th DRAFT
Circulatad:
SUPREME COURT OF THE UNITED STATES VA
Recirculsted:
No. 71-1694
Sharron A. Frontiero and
Joseph Frontiero, On Appeal from the
Appellants, United States District
v. [ Court for the Middle
Elliot L. Richardson, Secre-| District of Alabama.
tary of Defense, et al.

[March —, 1973]

Mg. JusTicE BRENNAN announced the judgment of the
Court and an opinion in which Mg. Justice DougLas,
Mgr. Justice WHITE, and MRg. JusTicE MARSHALL join.

The question before us concerns the right of a female
member of the uniformed services® to claim her spouse
as a “dependent” for the purposes of obtaining increased
quarters allowances and medical and dental benefits
under 37 U. S. C. §§ 401, 403, and 10 U. S. C. §§ 1072,
1076, on an equal footing with male members. Under
these statutes, a serviceman may claim his wife as a
“dependent” without regard to whether she is in fact
dependent upon him for any part of her support. 37
U.S. C. §401(1); 10 U. S. C. §1072 (A). A service-
woman, on the other hand, may not claim her husband
as a “dependent” under these programs unless he is in
fact dependent upon her for over one-half of his sup-

1The “uniformed services” include the Army, Navy, Air Force,
Marine Corps, Coast Guard, Environmental Science Services Ad-
ministration, and Public Health Service. 37 U. 8. C. §101 (3);
10 U. S. C. §1072 (1).

SSTUONOD A0 XAVILIT *NOISIATIU IJTYISANVH HHL A0 SNOILIITIOD HHI HOUd dIDNaoddAd



Scpreme Genst of the Paited Sintre
Wasiingten, B. ¢ 205%3

CHAMBERS OF

JUSTICE Wm. J. BRENNAN, JR. May 15, 1973

921-1694

MEMORANDUM TO THE CONFERENCE

RE: No. 72-1298 Commissioner of Ihternal Revenue
v. Moritz '

Attached is my recommendation in the aboye which

was held for No. 71-1694 Frontiero v. Richardson list-
ed on page 9 of the Conference List of Thursday, May
117.

wW.dJ.B. Jr.




0

Supreme Qourt of the United States
MWashington, B. @. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

February 16, 1973

71-1694 - Frontiero v. Laird

Dear Bill,

I see no need to decide in this case
whether sex is a ""'suspect'' criterion, and I would
not mention the question in the opinion. I would,
therefore, eliminate the first full paragraph on
page 5, and substitute a statement that we find
that the classification effected by the statute is
invidiously discriminatory. (I should suppose
that "invidious discrimination' is an equal protec-
tion standard to which all could repair, even though
the dissenters would not find such discrimination
in this case.)

- Sincerely youré,
5
Mr. Justice Brennan /

Copies to the Conference
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Supreme Gonxt of the Hirited Btates
Bashington, B. §. 205%3

CHAMBEAS OF
JUSTICE POTTER STEWART

March 5, 1973

No. 71-1694 - Frontiero v. Richardson

Dear Bill,

I agree with the thoughts expressed by
Lewis Powell in his letter to you of March 2.

Sincerely yours,
7¢.
‘;4/,/
Mr. Justice Brennan

Copies to the Conference

SSTUINOD 40 XAVEETT ‘NOISIATU LATHOSANVH HHL 0 SNOILOTTTO0N JHL RO¥4 @AdNA0ddTH



b{ Supreme Qonrt of the Ynited .;%itatzs‘
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

March 7, 1973

No. 71-1694, Frontiero v. Richardson

Dear Bill,

I should appreciate your adding the follow-
ing at the foot of your opinion in this case:

MR. JUSTICE STEWART concurs in the
judgment, agreeing that the statutes before us
work an invidious discrimination in violation
of the Constitution. Reed v. Reed, 404 U.S. 71.

Sincerely yours,

>

Mr. Justice Brennan

Copies to the Conference
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Snpreme Canrt of the Fnited States
Waslington, BD. €. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

February 15, 1973

Re: No. 71-1694 - Frontiero v. Laird

Dear Bill:.

I think Reed v. Reed applied more than a rational
basis test. Thurgood is right about this. If moving
beyond the lesser test means that there is a suspect
classification, then Reed has already determined that.

In any event, I would think that sex is a suspect classi-
fication, if for no other reason than the fact that
Congress has submitted a constitutional amendment making
sex discrimination unconstitutional. I would remain of
the same view whether the amendment is adopted or not.

Whether it follows from the existence of a suspect
classification that "compelling interest" is the equal
bProtection standard is another matter. I agree with
Thurgood that we actually have a spectrum of standards.
Rather than talking of a compelling interest, it would be
more accurate to say that there will be times--when there
1s a suspect'¢lassification or when the classification
impinges on a constitutional right--that we will balance
or weigh competing interests. Of course, the more of this
we do on the basis of suspect classifications not rooted
in the Constitution, the more we approximate the old sub-
stantive due process approach.

Sincerely,
Y.
e
Mr. Justice Brennan

Copies-&o Conference

SSTUONOD 40 XYVIEIT ‘NOISTATU LATHDSANVH HHIL 40 SNOILDATTOD THI WOYA HIDINAOYdTI



Snpreme Conrt of the tnited States
Waslington, B. €. 20513

CHAMBERS OF
JUSTICE 8YRON R.WHITE

March 1, 1973

Re: No. 71-1694 - Frontiero v. Richardson

Dear Bill:
Please Jjoin me.

Sincerely,

(r—

Mr. Justice Brennan

Copies to Conference

SSTUINOD 40 XYVEAIT ‘NOISTAIU LATUISANVR FAHL 40 SNOIIDATIOD FHI WOHA AONAOUITH




Supreme Conrt of the Ynited States
Washington, D. €. 20543

. CHAMBERS OF
JUSTICE THURGOOD MARSHALL . March 1, 1973

Re: No. 71-1694 - Frontiero v. Richardson

Dear Bill:
Please join me.

Sincerely,

Mr. Justice Brennan

©weet - -Conference
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<

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

Supreme Qonrt of the Hnited States
Mashington, B. €. 20543

March 5, 1973

Re: No,., 71-1694 - Frontiero v. Richardson

Dear Bill:

This case has afforded me a good bit of difficulty. After
some struggle, I have now concluded that it is not advisable, and
certainly not necessary, for us to reach out in this case to hold
that sex, like race and national origin and alienage, is a suspect
classification. It seems to me that Reed v. Reed is ample prece-
dent here and is all we need and that we should not, by this case,
enter the arena of the proposed Equal Rights Amendment. This
places me, I believe, essentially where Lewis and Potter are
as reflected by their respective letters of March 2 and February
16.

Sincerely,

oy

Mr. Justice Brennan

Copies to the Conference
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Supreme Gonrt of the nited Stntes
Washington, B. (. 20513

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 14, 1973

Re: No. 71-1694 - Frontiero v. Richardson

Dear Lewis:

Please join me in your circulation of March 12

concurring in the judgment.

Sincerely,

/Mc.d.'

Mr, Justice Powell

Copies to the Conference
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Supreme Gonrt of the Hnited Stutes
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 14, 1973

Re: No. 71-1694 - Frontiero v. Richardson

Dear Lewis:
Please join me in your circulation of March 12
concurring in the judgment.

Sincerely,

A& .
Mr. Justice Powell

Copies to the Conference

P.S. (To Mr. Justice Powell only) I may be suffering from a mental
block, but I seem to have trouble with the last sentence of the paragraph

- at the top of page 2. My difficulty lies in the words 'reflects inappropriate
respect. "' Ithink my concern would evaporate if those words were
replaced with ''does not reflect appropriate respect' or something similar

thereto. /L/
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Supreme Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR.

February 15, 1973

Re: No. 71-1694 Frontiero v. Laird

Dear Bill:

Please join me,

I see no reason to consider whether sex is a "'suspect' classifica-
tion in this case. Perhaps we can avoid confronting that issue until

we know the outcome of the Equal Rights Amendment.

Sincerely,

DI }‘ .
!"\J - ’(.’{ L‘-L/L_/

Mr. Justice Brennan

lfp/ss

cc: The Conference

;
(=]
=
(=]
g
3
=
(»]
(=]
=
!
o]
Q
-
-
=)
2
wn
=)
P~
é
]
=3
-t
!
L]
=
-
<
=i
72 ]
=
=)
=
-
o]
é
]
(=]
=1
Q
=}
]
g
%)
172}




Supreme Qonrt of the Hnited §>tatzzis

n ‘,
' Washington, B. ¢. 20513

CHAMBERS OF »
JUSTICE LEWIS F. POWELL, JR. - March 2, 1973

No. 71-1694 - Frontiero v. Richardson

Dear Bill:

This refers to your third draft opinion in the above case,
in which you have now gone all the way in holding that sex is a
""'suspect classification."

My principal concern about going this far at this time, as
indicated in my earlier letter, is that it places the Court in the
position of preempting the amendatory process initiated by the
Congress. If the Equal Rights Amendment is duly adopted, it will
represent the will of the people accomplished in the manner pre-
scribed by the Constitution. If, on the other hand, this Court puts
"“gex' in the same category as ''race’ we will have assumed a
decisional responsibility (not within the democratic process) un- |
necessary to the decision of this case, and at the very time that ‘
legislatures around the country are debating the genuine pros and
cons of how far it is wise, fair and prudent to subject both sexes

4o -identical responsibitities-as-weii-as-rights. '

The point of this letter is not to debate the merits of the
Equal Rights Amendment, as to which reasonable persons obviously
may differ. Rather, it is to question the desirability of this Court
reaching out to anticipate a major political decision which is cur-
rently in process of resolution by the duly prescribed constitutional
process.

I joined your opinion in its original draft on the authority
of Reed v. Reed. This is as far as we need go in the case now be-
fore us. I and when it becomes necessary to consider whether sex
is a suspect classification, I will find the issue a difficult one. Women

. {
SSTUINOD 40 XAVILIT ‘NOISTAIU LJIUISANVH FAHL 40 SNOILDATIOD AHL HO¥A qADNAOdJTd
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-2-

certainly have not been treated as being fungible with men (thank
God!). Yet, the reasons for different treatment have in no way
resembled the purposeful and invidious discrimination directed
against blacks and aliens. Nor may it be said any longer that, as
a class, women are a discrete minority barred from effective
participation in the political process.

For these reasons, I cannot join your new opinion and will
await further circulations.

Sincerely,
: 2N At

Mr. Justice Brennan -

.. .ec:. The Conference

=
=]
=]
[=}
3
3
=
Q
=]
I
o~
52}
Q
=~
L
(=]
]
77]
=]
=
%2]
(o]
=
[
~
=
=
ot
<
[
w
st
(=]
=
[
[
§
&
=)
]
()
[=}
-
:
12}
W




To: The Chief Justice
Mr. Juctice Douzlas

Mr.

Mr.

Mr

1st DRAFT

From: Powell, J

SUPREME COURT OF THE UNITED STATES

Circulated:

No. 71-1694

Sharron A. Frontiero and
Joseph Frontiero, On Appeal from the
Appellants, United States District
v, Court for the Middle

Melvin R. Laird, Secretary of| District of Alabama.
Defense, et al.

[March —, 1973]

Mgr. JusTicE PowkLL, concurring in the judgment.

I agree that the challenged statutes constitute an un-
constitutional discrimination against service women in
violation of the Due Process Clause of the Fifth Amend-
ment, but I eannot join the opinion of the Court which
holds that classifications based upon sex, “like classifica-
tions based upon race, alienage, and national origin,” are
“inherently suspect and must therefore be subjected to
close judicial scrutiny.” Supra, at 5. It is unnecessary
for the Court in this case to characterize sex as a suspect
.classification, with all of the far-reaching implications of
such a holding. Reed v. Reed, 404 U. S. 71 (1971),
which abundantly supports our decision today, did not
add sex to the narrowly limited group of classifications
which are inherently suspect. In my view, we can and
should decide this case on the authority of Reed and
reserve for the future any expansion of its rationale.

There is another, and I find compelling, reason for de-
ferring a general categorizing of sex classifications as
invoking the strictest test of judicial scrutiny. The
Equal Rights Amendment, which if adopted will resolve
the substance of this precise question, has been ap-
proved by the Congress and submitted for ratification
by the States. If this Amendment is duly adopted, it
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MRr. JusTtice PowEeLL, with whom MR. JUSTICE BLACK-
MUN joins, concurring in the judgment.

I agree that the challenged statutes constitute an un-
constitutional discrimination against service women in
violation of the Due Process Clause of the Fifth Amend-
ment, but I cannot join the opinion of the Court which
holds that classifications based upon sex, “like classifica-
tions based upon race, alienage, and national origin,” are
“inherently suspect and must therefore be subjected to
close judicial serutiny.” Supra, at 5. It is unnecessary
for the Court in this case to characterize sex as a suspect
classification, with all of the far-reaching implications of
such a holding. Reed v. Reed, 404 U. S. 71 (1971),
which abundantly supports our decision today, did not
add sex to the narrowly limited group of classifications
which are inherently suspeet. In my view, we can and
should decide this case on the authority of Reed and
reserve for the future any expansion of its rationale.

There is another, and I find compelling, reason for de-
ferring a general categorizing of sex classifications as
invoking the strictest test of judicial serutiny. The
Equal Rights Amendment, which if adopted will resolve
the substance of this precise question, has been ap-
proved by the Congress and submitted for ratification
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To: The Chief Justice

Mr. Justice Douglas

Mr. Justice Brennan

Mr. Justice Stewart
Mr. Justice White

e Mr. Justice farshall

Mr. Justics Bloc.

Mr. Justice Rehnc:ui_ -

———

|

SSTUINOD 40 XKAVHETT ‘NOISIAIU LATHISONVA HHL A0 SNOIIDFTIO0D FHL RHO¥A qIDNAoddTd

=



C\ Supreme Qourt of the Hnited ,§tate's
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 8, 1973

Re: No. 71-1694 - Frontiero v. Richardson

Dear Bill:

Would you please add, wherever appropriate following
the conclusion of your opinion in this case, a squib to
the following effect: "Mr. Justice Rehnquist dissents for
the reasons stated by Judge Rives in his opinion for the
District Court, Frontiero v. Laird, 341 F. Supp. 201 (1972)."

Sincerely,

e emME e AdUSEice .. Brennan

Copies to the Conference
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