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May 3, 1973
)
4
Re: No., 71-1059 - Kern County Land Co. v. Occidental ‘
Petroleum Corp. : ¥
i
i
12
5~‘.\,9 (
Dear Byron: E
g 2,
e
Please join me. \ Ad O
' ' s ‘E
Regards, ! -
\‘ <
(6
Mr. Justice White R

Copies to the Conference !
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In due course I will circulate a %
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dissent in 71-1059, Kern County Land Co. v. -
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Occidental Petroleum Corp. ) {g
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To: The Chief Justice ey
Mr. Justice Brennan i
Mr. Justice Stewart .
Mr. Justice White
it DRAFT iﬁ«. gas"m‘c‘f‘ Marshall b/"
ustice Blackmun 3

SUPREME COURT OF THE UNITED STATES] 2 12 Posell J\

ice Rehnquist

No. 71-1059

I | Y / 5
Kern County Land Company.| . “‘/]"‘i"

Petitioner, On Writ of Certiorari to N

' the United States Court -~ +*—__
of Appeals for the Sec=

ond Circuit.

.
Occidental Petroleum
Corporation.

i

— S o

[April — 1973] | {

Mg. Justice DouaLas, dissenting.

‘The Court, in resorting to an ad hoc analysis of thé
“possibility for the speculative abusé of inside informa-
tion,” charts a course for the interpretation of § 16 (b)
of the Securities Exchange Act of 1934, 15 U. S. C. § 78p g
(b), that in my mind undérminés the congréssional pur< :
pose. I respectfully dissent.

. }

“The statute is written broadly, and the liability it
imposes is strict,” Reéliance Eldctric Co. v. Emerson
Electric Co., 404 U. S. 418, 431 (DovucLas, J., dissenting). B
Except for narrowly drawn exceptions, it is all-lncluswe. .
The operative language provides: g .

({1

STSIALQ LATIDSANVIN Hill

. . . any profit realized by [a beneficial owner, di- :
rector, or officer] from ahy purchase and sale, or’ ‘

* Bection 16 (b) provides in full:

“For the purpose of preventing the unfair use of information’
which may have been obtained by such beneficial owner, director, or
officer by reason of his relationship to the issuer, any profit realized
by him from any purchase and sale, or any sale and purchase, of any
equity security of such issuer [other than an exempted security]
within any period of less than six months, unless such security was
acquired in good faith in connection with a debt previously con-
tracted, shall inure to and be recoverably by the issuer, irrespective : G
of any intention on the part of such beneficial owner, director, ot
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To: The Chief Justice
Mr. Justice Biennan “\1!
Mr. Justice Stewart
Mr. Justice White e
Mr. Justice Marshall ~—

¥r. Justice RBlacimun |
2nd DRAFT Mr. Justicc Poweoll -
Mr. Justice hchnguist
SUPREME COURT OF THE UNITED STATES
— From: Lol ie.,

No. 71-1059

Circuiataols
On Writ of Ceﬁ?&‘iﬁ?u&o&wd: y
v the United States Court
) [ of Appeals for the Sec-

Kern County Land Company,
Petitioner,

4

Ao ity *
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Occidental Pejtroleum ond Cireuit.
Corporation.

S .
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[April —, 1973]

Mer. JusTice DovugLas, with whom MR. Justice BReN- /
NAN and MR. JUSTICE STEWART concur, dissenting.

The Court, in resorting to an ad hoc analysis of the I
“possibility for the speculative abuse of inside informa- s |
tion,” charts a course for the interpretation of § 16 (b) l ]
of the Securities Exchange Act of 1934, 15 U. S. C. § 78p 3 :
(b), that in my mind undermines the congressional pur- N
pose. I respectfully dissent.

STSIAIQ LARIDSONVIA

I

“The statute is written broadly, and the liability it v
imposes is strict.” Reliance Electric Co. v. Emerson i
Electric Co.,404 U. S. 418, 431 (DougLas, J., dissenting). ;
Except for narrowly drawn exceptions, it is all-inclusive.! !

The operative language provides:

“. . . any profit realized by [a beneficial owner, di-

rector, or officer] from any purchase and sale, or

1 8ection 16 (b) provides in full:

“For the purpose of preventing the unfair use of information
which may have been obtained by such beneficial owner, director, or
officer by reason of his relationship to the issuer, any profit realized
by him from any purchase and sale, or any sale and purchase, of any
equity security of such issuer [other than an exempted security]
within any period of less than six months, unless such security was p
acquired in good faith in connection with a debt previously con- g.

£
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tracted, shall inure to and be recoverably by the issuer, irrespective
of any intention on the part of such beneficial owner, director, or




Supreme Gourt of tye Ynited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

April 4, 1973

RE: No. 71-1059 Kern County Land Co. v.
Occidental Petroleum Corporation
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Dear Bill: ' (

VIA AL}

Please join me in your dissent in the

above,

Sincerely,

- 4

Mr. Justice Douglas

=

TAIQ LAMIDSON

cc: The Conference i
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Supreme Gonrt of the Ynited States
Washington, B, . 20543

o
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CHAMBERS OF
JUSTICE POTTER STEWART

April 3, 1973

71-1059 - Kern Cty. Land Co. |
v. Occidental Petroleum o

Dear Bill, i
‘ Z
Please add my name to your dissent- %
ing opinion in this case. . =
v
-
Sincerely yours, ; o
 “ , S
79, By ¢¢
Mr. Justice Douglas 11» :

Copies to the Conference
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Supreme Gourt of the Pnited States
Waslington, D, 4. 205%3

CHAMBERS OF

JUSTICE BYRON R.WHITE

December 11, 1972

MEMORANDUM TO THE CONFERENCE

Re: No. 71-1059 - Kern County Land Company v.
Occidental Petroleum Corp.

I had intended to vote to affirm in this case but
did not do so at conference. My hesitation was
occasioned by my thought that the option was the major
issue in the case, only to discover that two of the
Brethren considered the exchange, rather than the option,
determinative. The question in that respect 1s closer
than I thought, but I still can't accept an involuntary
exchange occasioned by merger as a "sale" for the pur-

pose of § 16(b).

G143 .
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\p} To: The Chief Justice

Mr.

' Mr.

Mr.

LMT.

o]’/ Mr.
v& Mr.
Mr.

Justice Douglas
Justice Brennan

Justice Stewart |

Justice Marshall
Justice Blackmun
Justice Powell

Justice Rehnquist‘

From: White, J.

1st DRAFT

Circulated: 3 - ¢ - 73

SUPREME COURT OF THE UNITED STATES

I
i

-

g

Recirculated:

No. 71-1059

Kern County Land Company, . . .
Y pany On Writ of Certiorari to

Petitioner, .
v the United States Court
Occid 1 .P 1 of Appeals for the Sec-
ccidenta (?tro eum ond Cireuit.
Corporation.

[March —, 1973]

Mr. Justice WwurTeE delivered the opinion of the
Court.

Section 16 (b) of the Securities Exchange Act of 1934,
48 Stat. 896, 15 U. S. C. § 78p (b),* provides that officers,
directors, and holders of more than 10% of the listed

1“For the purpose of preventing the unfair use of information
which may have been obtained by such beneficial owner, director, or
officer by reason of his relationship to the issuer, any profit realized
by him from any purchase and sale, or any sale and purchase, of any
equity security of such issuer [other than an exempted security]
within any period of less than six months, unless such security was
acquired in good faith in connection with a debt previously con-
tracted, shall inure to and be recoverable by the issuer, irrespective
of any intention on the part of such beneficial owner, director, or
officer in entering into such transaction of holding the securitv pur-
chased or of not repurchasing the security sold for a period exceeding
six months. Suit to recover such profit may be instituted at law or
in equity in any court of competent jurisdiction by the issuer, or by
the owner of any security of the issuer in the name and in behalf
of the issuer if the issuer shall fail or refuse to bring such suit
within sixty days after request or shall fail diligently to prosecute
the same thereafter; but no such suit shall be brought more than
two vears after the date such profit was realized. This subsection
shall not be construed to cover any transaction where such beneficial
owner was not such both at the time of the purchase and sale, or

e

k4

&)

o4 aaDNAoUddd

D SMOLLD™TTIOD dHL W

SFETAIA LATIDSANVIN AL

AT TTPDADY NE CNONCRESE

i




Snpreme Court of the Vnited States
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

March 12, 1973

Re: ©No. 71-1059 - Kern County Land Co. v. Occidental
Petroleum Corp

Dear Lewis:

I have no objection whatsoever to your filing the
concurrence appended to your note of March 12.

With respect to your first point--whether we should
inquire into the "possibility of abuse"--it must be
remembered that when Occidental extended its tender offer
on May 11, it was already a 10% shareholder of the company.
At least with respect to the shares acquired thereafter I
would suppose the inquiry would be appropriate. If there
was a possibility of abuse, whether these shares obtained
by the tender offer should be treated as having been
obtained all at one time or at separate times is a ques-
tion unresolved by cases 1n this Court.

Sincerely,

R,

Mr. Justice Powell
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From: White, J.

2nd DRAFT

Circulated:

SUPREME COURT OF THE UNITED STATES roulated: o ey,

Recl

No. 71-1059

Kern County Land Company,
Petitioner,
.

On Writ of Certiorari to
the United States Court
of Appeals for the Sec-

Occidental Petroleum ond Circuit.

Corporation.
{March —, 1973]

Mgr. Justice WHITE delivered the opinion of the
Court.

Section 16 (b) of the Securities Exchange Act of 1934,
48 Stat. 896, 15 U. S. C. § 78p (b),* provides that officers,
directors, and holders of more than 10% of the listed

1 “For the purpose of preventing the unfair use of information
which may have been obtained by such beneficial owner, director, or
officer by reason of his relationship to the issuer, any profit realized
by him from any purchase and sale, or any sale and purchase, of any
equity security of such issuer [other than an exempted security]
within any period of less than six months, unless such security was
acquired In good faith in connection with a debt previously con-
tracted, shall inure to and be recoverable by the issuer, irrespective
of any intention on the part of such beneficial owner, director, or
officer in entering into such transaction of holding the security pur-
chased or of not repurchasing the security sold for a period exceeding
gix months. Suit to recover such profit may be instituted at law or
in equity in any court of competent jurisdiction by the issuer, or by
the owner of any security of the issuer in the name and in behalf
of the issuer if the issuer shall fail or refuse to bring such suit
within sixty days after request or shall fail diligently to prosecute
the same thereafter; but no such suit shall be brought more than
two vears after the date such profit was realized. This subsection
shall not be construed to cover any transaction where such beneficial
owner was not such both at the time of the purchase and sale, or

The
Mr.
Mr.
K.
kr.
My,
M.

Er.

Chief Justice .~
Jusiice Douglas
Jusu.ce Lireanan

i
1

Justcice
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To: The Chief Justice |
Mr. Justice Douglas '
{r. duntz Brennan.__}-

‘)Iz/ e Stevart v\_‘{
lir. ‘rihall | |
Lr. >Kmun |

|

3rd DRAFT From: White, J.
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SUPREME COURT OF THE UNITED STATHES <

Recirculated: #-z2o0- 73

No. 71-1059

Kern County Land Company,

Petitioner, On Writ.of Certiorari to

v the United States Court,

; ' f Ap )
Occidental Petroleum of Appeals for the Sec

- ond Circuit.
Corporation.

[March —, 1973]

MRr. Justice WHiTE delivered the opinion of the ‘

Court.

Section 16 (b) of the Securities Exchange Act of 1934, g
48 Stat. 896, 15 U. 8. C. § 78p (b), provides that officers, ¥
directors, and holders of more than 10% of the listed B

1“For the purpose of preventing the unfair use of information
which may have been obtained by such beneficial owner, director, or
officer by reason of his relationship to the issuer, any profit realized
by him from any purchase and sale, or any sale and purchase, of any
equity security of such issuer [other than an exempted security]
within any period of less than six months, unless such security was
acquired in good faith in connection with a debt previously con-
tracted, shall inure to and be recoverable by the issuer, irrespective
of any intention on the part of such beneficial owner, director, or
officer in entering into such transaction of holding the security pur-
chased or of not repurchasing the security sold for a period exceeding
six months. Suit to recover such profit may be instituted at law or
in equity in any court of competent jurisdiction by the issuer, or by
the owner of any security of the issuer in the name and in behalf
of the issuer if the issuer shall fail or refuse to bring such suit
within sixty days after request or shall fail diligently to prosecute
the same thereafter; but no such suit shall be brought more than
two years after the date such profit was realized. This subsection
shall not be construed to cover any transaction where such beneficial

) SMOLLDTTI0D HH

X

AL

"

SONVIA &

-

TAIQ LATID

%S

a1 T TRD ADY AT FANCRFSE




ihqnnn:Qamdufﬂp}%ﬁbhiﬂnh-
Bashington. B. €. 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL March 8, 1973

Re: Nq. 71-1059 - Kern County Land Co. v.
Occidental petroleum Corp.

Dear Byron:

- Please join me.

Sincerely,
. 77

T.M.

v Mr. Justice White

. cc: Conference

SISIAIQ LIRIDSOANVIA
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Supreme Gonrt of the United States
Q\ Washington, B. ¢. 20543

!
CHAMBERS OF i
JUSTICE HARRY A. BLACKMUN

December 11, 1972 R

MEMORANDUM TO THE CONFERENCE

Re: No. 71-1059 - Kern County Land Co. v. :
Occidental Petroleum Corp. |

!

!

My vote at the conference on this case was to re- ‘ {

verse, but the vote was tentative. On further study of the ‘

matter over the weekend, I am now tentatively inclined the |2

other way. This is prompted by a conclusion, still some-

what unfirm, that the exchange of stock, compulsory as it
was, was not a sale under Section 16(b).

Sincerely,

- az A
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Supreme Gonrt of the Hnited States
Washington, B, . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

April 5, 1973

Re: No. 71-1059 - Kern County Land Co. v. Cccidental Petroleum

Dear Byron:
Please join me,

Sincerely,

b

Mr., Justice White

Copies to the Conference

1.0
<
c
@)
=
&
e

10

| £

P SMOLLDTTT0D dH

TAIQ LARIDSON

ka7 TRPDADY AT FONCRFRS




Reproduced from the Collections of the Manuscript Division, Library of Congress 1

Lsol-IL

#




MEMORANDUM

TO: Mr. Justice White DATE: December 9, 1972

FROM: Lewis F. Powell, Jr.

No, 7T1-1059 Kern County v. Occidental

As you reserved your decision in this case, perhaps you will
not mind if I try to focus more sharply the views I expressed at the

Conference.

" There are two questions in the case: (1) whether the option

constituted a "sale” within yﬁiizhe meaning of § 16(b); and (1i) whether the
merger*, resulting in tfie%bmpeiied exchange of Occidental's shares

in Old Kern for the shares of Tennéco, constituted a "sale" within the
meaning of the sta(:ute‘? My understanding at the Caonference was that

the first question présents no difficulty, but that you are in doubt as to
i s question, which I will address

FTEE Sy b

the answer to the second.

briefly, **

*The transaction actually took the form of a transfer of the business and
assets of Old Kern to New, Kern (3 subsidiary of Tenneco created for the
purpose) in exchange for preference stock of Tenneco, followdd by the :
liquidation of Old Kern and, distribution in liquidation of the Tenneco shares
to the stockholders of Old Kern. The parties are in agreement that the
transaction.ig:the equivalent, for present purposes, of a statutory merger
if it be assuﬁeﬁtgthﬁ” o n-ﬂfé %gzsélément?( i'e'é;iilre‘d vote, absence &

of dissenters’ rights,. etc,) are present. .. .. |

++Actually, 1.can‘add nothing - except my own experience - to what is said

in Ocecidental's brief and to a lesser extent in Judge Friendly's opinion.

ssa13uo)) Jo A1eaqry ‘uolsial(g 1diIdsnuey 91} JO SUOIIIA[[0)) Y} wWoj pIdnpoxday
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\Q Supreme Gonrt of the Hnited States
Washington, B. €. 205%3 .
USTICE Lo SoWELL, IR, March 7, 1973 1

Re: No. 71-1059 Kern County Land Co. v.
Occidental Petroleum

Dear Byron:
Please join me in your opinion for the Court.

It is possible that I may do a short concurrence limited specifically
to the status of a compelled exchange by virtue of a merger. I know from
my own experience that the practicing bar would like more definitive
guidance on this hazy area. It may well be that nothing constructive can
be added to what you have said already, but if I can find the time I may
take a look at it.

%"‘S'IAIG LANDSANVIN Tt.i}ll::'s SMOILD™ 210D AHL WOIA dIDNAoddTd

In any event, I am with you.

Sincerely,

Mr. Justice White

TTRPPDADY AR CONCRESY

cc: The Conference
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March 12, 1973

Re: No. 71-1059 Kern County Land Co. v.
Occidental Petroleum

Dear Byron:

I am thinking of filing a concurrence in Kern County along the
lines of the enclosed draft, unless you prefer that I not do so.

I think you have written a fine opinion. The purpose of my
concurrence is merely to sharpen up one point with a somewhat
different emphasis.

Sincerely,

Mr. Justice White

lip/ss

be: Larry
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Supreme Qonrt of the Hnited States
Washingtan, B. . 20543

CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR. | April 5, 1973

No. 71-1059 Kern County Land Co. v.
Occidental Petroleum Corporation

Dear Byron:

I write to reaffirm my joining in your opinion for
the Court, and to say that I probably will not file the brief
concurring opinion which I drafted. Thus, if everyone has

voted and the case is ready to come down, it can be cleared
at our April 13th Conference.

Sincerely,
Mr. Justice White

cc: The Conference
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Supreme Qomnrt of the Hnited Stutes
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

March 30, 1973

Re: No. 71-1059 -~ Kern County v. Occidental

Dear Byron:

Please join me in your opinion for the Court.

.Sincerely,

/ Mr. Justice White

“ Copies to the Conference
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