


To: Mr. Justice Dourlag

Mr. TNETR
. R
) S
¥r. e j
> [ T
o :

oo

ii

2na DRAFT

SUPREME COURT OF THE UNITED STATES

Keciro onasel

o

e

=
1.;>
o
~
W
4

No. 70-73

On Appeal from the Ap-
pellate Department, Su-
perior Court of California,
County of Orange.

Marvin Miller, Appellant,
v.

State of California.

SNOLLD™TIOD HHL WOY4 dadNdoddTd

-

BIAIQ LANIDSONVIN Bl 8

[January —, 1973]

Memorandum from Mgr. CHIEr JUSTICE BURGER.

This is one of a group of “obscenity-pornography”
cases being reviewed by the Court in a re-examination |
of standards enunciated in earlier cases. ]

Appellant conducted a mass mailing campaign to ad-
vertise the sale of illustrated books, euphemistically called
“adult” material. He was convicted, after a jury trial,
of violating California Penal Code §311.2 (a), a mis-
demeanor, by willfully and knowingly distributing ob-
scene matter.' His conviction was specifically based on

1 The California Penal Code reads in relevant part:

“§ 3112 Sending or bringing into state for sale or distribution;
printing, exhibiting, distributing or possessing within
state

“(a) Every person who knowingly: sends or causes to be sent,
or brings or causes to be brought, into this state for sale or distribu-
tion, or in this state prepares, publishes, prints, exihibits, distributes,
or offers to distribute, or has in his possession with intent to dis-
tribute or to exhibit or offer to distribute, any obscene matter, is
guilty of a misdemeanor.

“§ 311. Definitions

“As used in this chapter:

“(a) ‘Obscene matter’ means matter, taken as a whole, the pre-
dominant appeal of which to the average person, applying con-
temporary standards, is to prurient interest, i. e., a shameful or
morbid interest in nudity, sex, or excretion; and is matter which

Ent ¥ TRPDADY AT CONCRERE




-/("
“ N . _ To: Mr. Justice Douglas
QPM GYY\AﬂJ'fJ y Mr. Justice Brennan —L
Mr. Justice Stewart 2\?
Mr. Justice White
Mr. Justice )hr-hall@J :
Mr. Justice Blackmun
Mr. Justice Powell
Nr

. Justice Rehnquist «A

3rd DRAFT Troem: The (Chiel Juo..c2 |

SUPREME COURT OF THE UNITED STATgiSculated:

No. 70-73 Recirculated: JAN 1 0,1973;

On Appeal from the Ap-
pellate Department, Su-
perior Court of California,
County of Orange.

Marvin Miller, Appellant,
v

State of California.

O SNOILLD™TIOD HHL NOYA dId0AdOodddd

Bl o

[January —, 1973]

Memorandum from Mr. CHIEF JUSTICE BURGER.

This is one of a group of “obscenity-pornography’
cases being reviewed by the Court in a re-examination
of standards enunciated in earlier cases.

Appellant conducted a mass mailing campaign to ad-
vertise the sale of illustrated books, euphemistically called
“adult” material. He was convicted, after a jury trial,
of violating California Penal Code §311.2 (a), a mis-
demeanor, by willfully and knowingly distributing ob-
scene matter. His conviction was specifically based on

BIAIQ LAMIDSANVIA

1 The California Penal Code reads in relevant part:

“§3112 Sending or bringing into state for sale or distribution;
printing, exhibiting, distributing or possessing within
state

“(a) Every person who knowingly: sends or causes to be sent,
or brings or causes to be brought, into this state for sale or distribu-
tion, or in this state prepares, publishes, prints, exihibits, distributes,
or offers to distribute, or has in his possession with intent to dis-
tribute or to exhibit or offer to distribute, any obscene matter, is
guilty of a misdemeanor.

“§ 311. Definitions

“As used in this chapter:

“(a) ‘Obscene matter’ means matter, taken as a whole, the pre-
dominant appeal of which to the average person, applying con-
temporary standards, is to prurient interest, i. e., a shameful or
morbid interest in nudity, sex, or excretion; and is matter which
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[April —, 1973]

Mr. Cuier Justick Burcer delivered the opinion of Il
the Court. '

This is one of a group of “obscenity-pornography’”
cases being reviewed by the Court in a re-examination
of standards enunciated in earlier cases on what Mr.
Justice Harlan called “the intractable obseenity problem.”
Interstate Circuits, Inc. v. Dallas, 390 U. 8. 676, 704.

Appellant conducted a mass mailing campaign to ad-
vertise the sale of illustrated books, euphemistically called
“adult” material. After a jury trial he was convicted
of violating California Penal Code §311.2 (a), a mis-
demeanor, by willfully and knowingly distributing ob-
scene matter.'! Appellant’s conviction was specifically

BIAID LARIOSONVIN Gl

t The California Penal Code reads in relevant part:

“§ 3112 Sending or bringing into state for sale or distribution;
printing, exhibiting, distributing or possessing within
state

“(a) Every person who knowingly: sends or causes to be sent,
or brings or causes to be brought, into this state for sale or distribu-
tion, or in this state prepares, publishes, prints, exihibits, distributes,
or offers to distribute, or has in his possession with intent to dis-
tribute or to exhibit or offer to distribute, any obscene matter, is
guilty of a misdemeanor.

“8§ 311. Definitions

“As used in this chapter:

“(a) ‘Obscene matter’ means matter, taken as a whole, the pre-
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‘April —, 1973]

Mr. Caier JusTice BURGER delivered the opimion of
the Court.

This is one of a group of “obscenity-pornography’’
cases being reviewed by the Court in a re-examination
of standards enunciated in earlier cases on what Mr.
Justice Harlan called “the intractable obscenity problem.”
Interstate Circuits, Inc. v. Dallas, 390 U. S. 676, 704.

Appellant conducted a mass mailing campaigh to ad-
vertise the sale of illustrated books, euphemistically called
“adult” material. After a jury trial he was convicted
of violating California Penal Code §311.2 (a). a mis-
demeanor, by willfully and knowingly distributing ob- )
scene matter.! Appellant’s conviction was specifically ‘

~ < oy
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1 The California Penal Code reads in relevant part:
“§311.2 Sending or bringing into state for sale or distribution;
printing, exhibiting, distributing or possessing within
state
“(a) Every person who knowingly: sends or causes to be sent,
or brings or causes to be brought, into this state for sale or distribu-
tion, or in this state prepares, publishes, prints, exihibits, distributes,
or offers to distribute, or has in his possession with intent to dis-
tribute or to exhibit or offer to distribute, any obscene matter, is
guilty of a misdemeanor, ‘ l
“8 311. Definitions ;
“As used in this chapter: vt
#(a) ‘Ohscene matter’ means matter, taken as a whole, the pre- "g
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No. 70-73

On Appeal from the Ap-
pellate Department, Su-
perior Court of California,
County of Orange.

-Marvin Miller, Appellant,
. V.
State of California.

AL

[May —, 1973]

- Mgr. CHier Justice Burcer delivered the opinion of
the Court.

This is one of a group of “obscenity-pornography”
dases being reviewed by the Court in a re-examination
of standards enunciated in earlier cases on what Mr.
Justice Harlan called “the intractable obscenity problem.”
Interstate Circutt, Inc. v. Dallas, 390 U. 8. 676, 704
(1968).

Appellant conducted a mass mailing campaign to ad-
vertise the sale of illustrated books, euphemistically called
“adult” material. After a jury trial, he was convicted -
of violating California Penal Code § 311.2 (a), a mis-
demeanor, by willfully and knowingly distributing ob-
scene matter.,! Appellant’s conviction was specifically

SIAIQ LARIDSONVIA

1 The California Penal Code reads in relevant part:

“§3112 Sending or bringing into state for sale or distribution;
printing, exhibiting, distributing or possessing within
state

“(a) Every person who knowingly: sends or causes to be sent,
or brings or causes to be brought, into this state for sale or distribu-
tion, or in this state prepares, publishes, prints, exihibits, distributes,
or offers to distribute, or has in his possession with intent to dis-
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perior Court of California,
County of Orange.

Marvin Miller, Appellant,
v.
State of California.

[May —. 1973]

Mkr. CHIer JusTick BUrGER delivered the opinion of
the Court.

This is one of a group of *“‘obscenity-pornography’”
cases being reviewed by the Court in a re-examination
of standards enunciated in earlier cases on what Mr.
Justice Harlan called “the intractable obscenity problem.”
Interstate Circuit, Inc. v. Dallas, 390 U. S. 676, 704
(1968).

Appellant conducted a mass mailing campaign to ad-
vertise the sale of illustrated books, euphemistically called
“adult’” material. After a jury trial, he was convicted
of violating California Penal Code §311.2 (a), a mis-
demeanor, by willfully and knowingly distributing ob-
scene matter. Appellant’s conviction was specifically

1 The California Penal Code reads in relevant part.:

“§3112 Sending or bringing intc state for sale or distribution;
printing, exhibiting, distributing or possessing within
state

“(a) Every person who knowingly: sends or causes to be sent,
or brings or causes to be brought, into this state for sale or distribu-
tion, or in this state prepares, publishes, prints, exihibits, distributes,
ot offers to distribute, or has in his possession with intent to dis-
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CHAMBERS OF
THE CHIEF JUSTICE

Mr. Justice Rehnquist

Copies to the Conference

Suprene Gourt of the Vnited States
Waslington, B. €. 20543

May 18, 1973

70-73 - Miller v. California

Dear Bill:

In response to your suggestion, I am quite willing

to change footnote No. 8 on page 8 to read as follows:

ll8/

Although we are not presented here with
“the problem of regulating lewd public conduct
itself, the States have greater power to regulate
nonverbal, physical conduct than to suppress
depictions or descriptions of the same behavior.
In United States v. O'Brien, 391 U.S., 367, 376~
377 (1968), a case not dealing with obscenity,

the Court held a State regulation of conduct which

itself embodied both speech and non-speech
-elements to be 'sufficiently justified if . . . it
furthers an important or substantial government
interest; if the government interest is unrelated
to the suppression of free expression; and if
.the incidental restrictions on alleged First
Amendment freedoms is no greater than is

. essential to the furtherance of that interest.'
See California v. LaRue, U.S. (slip
opinion, at 8-9) (71-36) (Dec. 5, 1972)."

Regards, '

I

~
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State of California. perior Court of California, j ’_]
County of Orange. }rg
[May —. 1973] :j 2
MR. Cuier Justice Burcer delivered the opinion of } 5 é
the Court. I
This is one of a group of “obscenity-pornography’ E
cases being reviewed by the Court in a re-examination .
of standards enunciated in earlier cases on what Mr. N %
Justice Harlan called “the intractable obscenity problem.” L
Interstate Circurt, Inc. v. Dallas, 390 U. S. 676, 704 " -

(1968).

Appellant conducted a mass mailing campaign to ad-
vertise the sale of illustrated books, euphemistically called
“adult” material. After a jury trial, he was convicted
of violating California Penal Code §311.2 (a), a mis-
demeanor, by willfully and knowingly distributing ob-
scene matter, and the Appellate Department, Superior

1 At the time of the commission of the alleged offense, which was

prior to June 25, 1969, § 311.2 (a) and § 311 of the California Penal
Code read in relevant part:

“§3112 Sending or bringing into state for sale or distribution;
printing, exhibiting, distributing or possessing within
state

“(a) Every person who knowingly: sends or causes to be sent,
or brings or causes to be brought, into this state for sale or distribu-~

"'"m TTPDADY NT CONCRRESE




|

. STYLISTIC CHANGES THROUGHOUT. | To: Mr. Justice Douglas
SEE PAGES: ¢ -1} Mr. Justice Brennan

Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall w——

A—June 18, 1973 : o Mr. Justice Blackmun -
Mr. Justice Powell ?
Sth DRAFT Mr. Justice Rehnquist !
SUPREME COURT OF THE UNITED STATESr: The taser Justice
Circulated:
No. 70-73

Recirculated: JUN 19 1973

On Appeal from the Ap-
pellate Department, Su-
perior Court of Californis,
County of Orange.

¢ Marvin Miller, Appellant,
B /X
State of California.

SO SNOLLO™TIOD HHL WO dIDNd0oddTd

[June 21, 1973]

- MRr. Cuier Justice Burcer delivered the opinion of
the Court.

This is one of a group of “obscenity-pornography”
"cases being reviewed by the Court in a re-examination
of standards enunciated in earlier cases on what Mr.

\_ "Justice Harlan called “the intractable obscenity problem.”
" Interstate Circuit, Inc. v. Dallas, 390 U. S. 676, 704
(concurring and dissenting opinion) (1968). -

Appellant conducted a mass mailing campaign to ad-
-vertise the sale of illustrated books, euphemistically called
“adult” material. After a jury trial, he was convicted
of violating California Penal Code §311.2 (a), a mis-
‘demeanor, by willfully and knowingly distributing ob-
scene matter,' and the Appellate Department, Superior

SIAIQ LARIDSONVIN 5L

1 At the time of the commission of the alleged offense, which was
prior to June 25, 1969, § 3112 (a) and § 311 of the California Penal
Code read in relevant part:

“§3112 Sending or bringing into state for sale or distribution;
printing, exhibiting, distributing or possessing within
state

“(a) Every person who knowingly: sends or causes to be sent,
or brings or causes to be brought, into this state for sale or distribu-
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[January —, 1973]
Memorandum of MR. JusTicE DoOUGLAS.

I

Today we allow California® to send a man to prison
for distributing brochures that advertise books and a
movie under freshly written standards defining obscenity
which until today’s decision were never the part of any
law.

The Court has worked hard to define obscenity and
concededly has failed. In Roth v. United States, 354
U. 8.476, it rules that “Obscene material is material which
deals with sex in a manner appealing to prurient interest.”
Id., at 487 Obscenity, it was said, was rejected by the
First Amendment because it is “utterly without redeem-
ing social value” Id., at 484. The presence of a “pru-~
rient interest” was to be determined by “contemporary
community standards” Id., at 489. That test, it was
said, could not be determined by one standard here and
another standard there, Jacobellis v. Ohio, 378 U. S. 184,

1 California defines “obscene matter” as “matter, taken as a whole,
the predominant appeal of which to the average person, applying
contemporary standards, is to prurient interest, i. e., a shameful or
morbid interest in nudity, sex, or excretion; and is matter which
taken as a whole goes substantially beyond customary limits of candor
in description or representation of such matters; and is matter
which taken as a whole is utterly without redeeming social im-
portance.” Calif. Penal Code § 311 (a).
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|[May —, 1973]

Mr. Justice Doucras, dissenting.

o

I
Today we allow California® to send a man to prison

for distributing brochures that advertise books and a 1
movie under freshly written standards defining obscenity |

which until today’s decision were never the part of any {
law.

The Court has worked hard to define obscenity and :
concededly has failed. In Roth v. United States, 354 P

U. S. 476, it rules that “Obscene material is material which
deals with sex in a manner appealing to prurient interest.”
Id., at 487 Obscenity, it was said, was rejected by the
First Amendment because it is “utterly without redeem-
ing social value” Id., at 484. The presence of a “pru- -3
rient interest’” was to be determined by “contemporary ‘ >
community standards” Id., at 489. That test, it was !
said, could not be determined by one standard here and

another standard there, Jacobellis v. Ohio, 378 U. S. 184,

1 California defines “obscene matter” as “matter, taken as a whole,
the predominant appeal of which to the average person, applying
contemporary standards, is to prurient interest, 7. e., a shameful or
morbid interest in nudity, sex, or excretion; and is matter which
taken as a whole goes substantially beyond customary limits of candor
in description or representation of such matters; and is matter
which taken as a whole is utterly without redeeming social im-
nortance.” Calif. Penal Code § 311 (a).
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[May —, 1973]
MRr. JusTice DougLas, dissenting.

I

Today we allow California® to send a man to prison A
for distributing brochures that advertise books and a ‘
movie under freshly written standards defining obscenity
which until today’s decision were never the part of any
law.
The Court has worked hard to define obscenity and
concededly has failed. In Roth v. United States, 354
U. 8. 476, it rules that “Obscene material is material which
deals with sex in a manner appealing to prurient interest.”
Id., at 487 Obscenity, it was said, was rejected by the
First Amendment because it is “utterly without redeem- B
ing social value” Id., at 484. The presence of a “pru- '
rient interest” was to be determined by “contemporary
community standards” Id., at 489. That test, it was
said, could not be determined by one standard here and
another standard there, Jacobellis v. Ohio, 378 U. S. 184,

lL
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1 California defines “obscene matter” as “matter, taken as a whole,
the predominant appeal of which to the average person, applying
contemporary standards, is to prurient interest, i. e., a shameful or
morbid interest in nudity, sex, or excretion; and is matter which
taken as a whole goes substantially beyond customary limits of candor
in description or representation of such matters; and is matter
which taken as a whole is utterly without redeeming social im-
nortance.” Calif. Penal Code § 311 (a).
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[June —, 1973]

MR. Justice DoucLas, dissenting.

I

Today we leave open the way for California® to send g
a man to prison for distributing brochures that advertise | '
books and a movie under freshly written standards de- \
fining obsecenity which until today’s decision were never
the part of any law. L, - 3

The Court has worked hard to define obscenity and i
concededly has failed. In Roth v. United States, 354 b
U. S. 476, it ruled that “Obscene material is material which
deals with sex in a manner appealing to prurient interest_.”
Id., at 487 Obscenity, it was said, was rejected by the
First Amendment because it is “utterly without redeem-
ing social value” Id., at 484. The presence of a “pru- y
rient interest’” was to be determined by “contemporary y ~
community standards.” Id., at 489. That test, it has
been said, could not be determined by one standard here
and another standard there, Jacobellis v. Ohio, 378 U. S.

1 California defines “obscene matter” as “matter, taken as a whole,
the predominant appeal of which to the average person, applying
contemporary standards, is to prurient interest, 7. e., a shameful or
morbid interest in nudity, sex, or excretion; and is matter which
taken as a whole goes substantially beyond customary limits of candor
in deseription or representation of such matters; and is matter
which taken as a whole is utterly without redeeming social im- X
nortanee.” Calif. Penal Code § 311 (a), ' '
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State of California.
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Memorandum of MR. JusTicCE BRENNAN.

In Paris Adult Theatre v. Slaton, — U. S. — (1973),
decided this date, we had no occasion to consider the
extent of state power to regulate the distribution of
sexually oriented material to juveniles or the offensive
exposure of such material to unconsenting adults. In
the case before us, petitioner was convicted of distribut-
ing obscene matter in violation of California Penal Code
§ 311.2, on the basis of evidence that he had caused to be
mailed five unsolicited brochures advertising various
books and a movie. We need not decide whether a stat-
ute might be drawn to impose, within the requirements
of the First Amendment, criminal penalties for the pre-
cise conduct at issue here. For it is clear that the stat-
ute under which the prosecution was brought is uncon-
stitutionally overbroad, and therefore invalid on its face.*
“['T]he transcendent value to all society of constitution-
ally protected expression is deemed to justify allowing
‘attacks on overly broad statutes with no requirement
that the person making the attack demonstrate that his

SIAIA 1d

i
>

*Cal. Penal Code §311.2 (a) provides that “Every person who
knowingly: sends or causes to be sent, or brings or causes to be
brought, into the state for sale or distribution, or in this state pre-
pares, publishes, prints, exhibits, distributes, or offers to distribute,
or has in his possession with intent to distribute or to exhibit or
offer to distribute, any obscene matter is guilty of a misdemeanor.”
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[June —- 19731

Mgr. JusTicE BRENNAN, with whom MR. JUSTICE STEW-
ART and MR. JusTick MARSHALL joln. dissenting.

In my dissent in Paris Adult Theatre v. Slaton, --
U. 8. — (1973), decided this date. I noted that | had
no occasion to consider the extent of state power to
regulate the distribution of sexually oriented material to
juveniles or the offensive exposure of such material o
unconsenting adults. In the case before us, petitioner
was convicted of distributing obscene matter in violation
of California Penal Code §311.2, on the basis of evi-
dence that he had caused to be mailed unsolicited bro-
chures advertising various books and a movie. 1 need
not now decide whether a statute might be drawn to
impose, within the requirements of the First Amend-
ment, criminal penalties for the precise conduct at issue
here. For it is clear that under my dissent in Slaton, the
statute under which the prosecution was brought is uncon-
stitutionally overbroad. and therefore invalid on its face.*
“IT]he transcendent value to all society of constitution-
ally protected expression is deemed to justify allowing

*Cal. Penal Code §3112 (a) provides that “Every persou who
knowingly: sends or causes to be sent, or brings or causes to be
brought, into the state for sule or distribution, or in this state pre-
pares, publishes, prints, exhibits, distributes, or offers to distribute,
or has in his possession with intent to distribute or to exhibit or
-offer to distribute, any obscene matter i guilty of u misdemeanor ™
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Supreme Qourt of the United States
MWashington, B. @. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN
MaY 9, 1973

Re: No. 70-73 - Miller v, California and companion cases

Dear Chief:

I have studied carefully your recirculations of May 8.
I am close to joining you, but I have one primary reservation.
I learned this morning that Lewis entertains the same reservation.
He showed me today his letter to you of April 16, and I am free
to state that I am substantially in accord with both points he raises
in that letter,

My concern centers on the revised material on page 7
of the Miller opinion. This, of course, is the heart of the obscenity
decisions. Despite the addition of the new footnote 7, I am some-
what concerned -- and Lewis entertains this concern -- with the
descriptions in (1), (2), and (3) in the first full paragraph of that
page. We know what you mean, but each of us wonders whether
the meaning is absolutely clear. I believe our difficulty centers
in the phrase "in its entire setting.' This phrase would replace
the familiar Roth requirement that the "work' be 'taken as a whole.
Courts and lawyers will be asking themselves (as, indeed both
Lewis and I did) whether the opinion intends to change the rather
fundamental requirement that the challenged work be judged as a
whole rather than fragmented. Doubt as to our meaning would
frustrate one of the purposes of our many months of effort: to
clarify and resolve as many of the present ambiguities as possible.
In addition, if the words ''challenged material" in (3) were replaced
by the single word ''work, "' or something similar, I would feel
better. I also suggest, mildly, that the last two words of (3) be
expanded to include ''scientific value or context."
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If these changes could be made, I am with you., I
realize that you may feel I am quibbling. I earnestly feel that
these suggestions will aid in clarification, and I suspect that

is what we are all striving for at this point.

Sincerely,

The Chief Justice

be: Mr., Justice Powell \/




57 Supreme Gouzt of the Hinited Statee : "
| Brashington, B. 4. 20543 |

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

June 18, 1973

T ;
NOLLD™TT0D HHL WOdd qIdNaoAdTd

Re: No. 70-73 - Miller v. California ’ \
\ 7
T
Dear Chief: E
- - 3 . . 3 Z
: This is to confirm that I join your recircula- %
. .;: O
tion of June 14. ' ’ v E
‘ e
Sincerely, =)

$TSIA

yans

The Chief Justice M

cc: The Conference
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April 16, 1973

70-723
Miller v. California and other Obscenity Cases

Dear Chief:

Over the weekend, I reviewed preliminarily your revised drafts
of opinions for the Court in the obscenity cases.

One point that attracted my attention and seems important is the
change in the proposed test of "'obscene' material. This occurs in
Miller, the case in which the test is formulated. In the third draft of
Miller p. 5, the test includes the familiar Roth requirement:

"That the 'dominant theme of the regulated material
taken as a whole' appeals to the prurient interests, "
Roth, supra. . ."

~The new drafts changed this language (see p. 6 drafts 4 and 5 of
Miller) to read as follows:

'"Whether the 'average person applying contemporary
community standards' would find (1) that the challenged
material, viewed in its setting, appeals to the prurient

interests, Roth, supra."

On the same page the third portion of the test is articulated in similar
language as follows:

"(3) that the challenged material, viewed in its setting,
does not have serious literary, artistic, political or
scientific content. "
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I recognize, of course, that no words in this esoteric area can
be free from doubt as to their meaning. The Roth and Memoirs tests
abundantly demonstrated the impossibility of assigning precise meaning
to particular words, The great virtue of your new formulation is to re-
late the test, overall, to conduct, This, in itself, is a significant clari-

fying step.

Yet, I must say that I feel less sure as to the meaning of the
language change from "'taken as a whole'' to "viewed in its setting." I
am in full accord with the view made clear elsewhere in your opinion that
an otherwise obscene product cannot be sanctified by including fragments
of history, politics or meritorious literature. Yet, I still think juries
should be required to view the work '"as a whole, ' and not be left free to
condemn a book or a movie on the basis of random selected descriptions
or portrayals offensive to the particular jury. This random selection
technique would conceivably have invalidated a substantial segment of
what is widely regarded as serious and meritorious literary work.

There is also merit, I think, in changing the Roth formulation only
where it must be changed to accord with your basic ''conduct’ orientation,
I am in full accord with the elimination of the third element in Memoirs,
requiring that the material be "utterly without redeeming social value,"
This qualification has been the principal defect in the Roth test, as ex-
panded in Memoirs.

With these thoughts in mind, I wonder if you woulghlgf &ieurl:g% itco

revert to the substance of your original formulation » 59
guidelines (Miller, p. 6? vgould reagd substantially as follows:

"(1) that the dominant theme of the challenged
material, taken as a whole, appeals to the pru-
rient interest, Roth, supra, 354 U.S. 489, (2)
that the material portrays specifically defined
physical conduct in a fundamentally offensive way,
and (3) that the challenged material lacks serious
literary, artistic, political or scientific content,"

Apart from believing that this terminology is less likely to be mis-
understood or abused, I would prefer to see us remain as close to Roth as
we can. You accept Roth as the basic foundation for your opinion, namely,
that the First Amendment does not protect obscene materials. It is Justice
Brennan's opinion that now wishes to jettison Roth, abandoning a substantial
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volume of constitutional doctrine. There is virtue in maintaining as
much constancy as possible, and I think your opinion is strengthened
by maintaining that posture and, perhaps, even contrasting it with the
radical new departure by the dissenters.

I am not circulating this letter to the Conferenee, as I do not
wish to add further uncertainty at this time. I think, however, that
your original language presents a stronger opinion,

Sincerely,

The Chief Justice

LFP,Jr.:pst



CHAMBERS OF
JUSTILE LEWIS F. POWELL,JR.

Ne..

No.
No.
No.
No.
No.

Supreme Qourt of the Hnited Stutes
Washington, B. . 20513

May 18, 1973

w"‘Qs\bsceni’cy Cases

70-73 Miller v, California

711051 Paris Adult Theatre v. Slaton

71-1422 Kaplan v. California
70-2 U.S. v. 12 200-foot Reels
70-69 U.S. v. Orito

71-1315 Alexander v. Virginia

Dear Chief:

I confirm, for the record, that I join your opinions in the above
cases as they have now been changed.

The Chief Justice

Sincerely,

cc: The Conference

lfp/ss

T T ST I W TR T ety

e
e

oy

R e S T Y T AT TR I T T TR S T e g T ST IR

LR

SSTIONOD 40 XIVHATIT “NOISIATA LATAISANVH AL A0 SNOILDATIOD FHL WO¥A aIDNAOEdTA

© e s e e ear o e



/ Supreme Qouet of Hye Hnited States
- Washington, B. ¢. 20543

June 16, 1973

CHAMBERS OF
USTICE LEWIS F POWELL,JR.

-

No. 70-73 Miller v. California

Dear Chief:

I have reviewed the 8th draft of your opinion and I am still

with you.
Sincerely,
i / :
oy Vé,u,u.,,_,
The 'Chief Justice
Yp/ss |

cc: The Conference
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May 18, 1973
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Re: No, 70-73 - Miller wv. California

Dear Chief: f

I am sorry to be weighing in so late in the game with
a modest suggestion for revision of a footnote in Miller v.
California, but since I haven't bugged you at all to date,
I will make my views known on footnote No. 8 on page 8.
That footnote presently reads as follows:
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"Although we are not presented here with the
problem of regulating public lewd physical conduct
itself, the States have greater power to regulate
nonverbal, physical conduct than to suppress pictorial
or three-dimensional representations of the same
behavior. Such state regulation ®is sufficiently
justified if . . . it furthers an important or
substantial government interest; if the government
interest is unrelated to the suppression of free

expression; and if the incidental restrictions on §g§
alleged First Amendment freedoms is no greater than 'Egﬁ

is essential to the furtherance of that interest.” ga;
United States v. O'Brien, 391 U.S. 367, 376-377 (1968). CEH

See California v. LaRue, U.S. (slip opinion, at N

8-9) (71-36) (Dec. 5, 1972). Y
gEE

I fully agree that states have greater power to regulate E%E

physical conduct than to suppress representations, but T
think it is unnecessary and undesirable to reaffirm the
limitations on that power which the Court stated in Q'Brien.




O'Brien seems to me a typically jerry-built test made virtually

out of whole cloth without any support in the Constitution and

very little in precedent. Would you have any objection to the
following changes in the footnote:

At the end of the first sentence, insert the
language *“ United States v. O'Brien, 391 U.S.
367, 376-377 (1968), a case not dealing with .
obscenity, the Court held a State regulation of i
conduct which itself embodied both speech and !
non-speech elements to be '[return to quoted )
language from O'Brien in footnote: delete citation
of O'brien at end of gquote, but retain reference
to California v. LaRue which is presently the
last line of the footnotel.'"

Sincerely,

WHR

The Chief Justice
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