


Supreme Gourt of He Wnited Stutes
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

December 13, 1972

‘Re: Abortion Cases

Dear Harry:

I have more 'ploughing' to do on your memo but one
thing that occurs to me is the possible need to deal
with whether husbands as such or parents of minors
have '"rights' in this area. Then, too, since the
Court gave '"illegitimate fathers'' the same rights
as a lawful parent, we must face up to that,

I will have some other comments but they may be
washed out by suggestions from others.

Regards,

Mzr. Justice Blackmun

Copies to the Conference

| &
2
13
S
c
)
=
S
=
5
i <
.
=
@)
S

20 SNOLLOD™TT

STSIAIA LATIDSANVIA il

5 A TIPDADVY NF CONCRFSY




LIS

 MSS COPY

L 70 - 1%

Supreme Court of the United States

Memorandum

/’/( _ '_’1923

i‘ '

L i




(

| &\ , | Supreme Qonrt of the Hnited States
' Washington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 16, 1973

Re: No. 70-18 = Roe v. Wade
No. 70-40 ~ Doe v. Bolton

Dear Harry:

I am working over some concurrences in the
above cases and will try to have them in your hands and
circulated sometime tomorrow. I do not believe they
will involve any significant change in what you have written.

I see no reason why we cannot schedule these
cases for Monday. '

Regards,

Mr. Justice Blackmun

Copies to the Conference
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To: _M'r. Jus'tin‘e Douglay E
Mr. J usticge ;Br@‘ﬁha_n =
Mr. Justice Stewars R
Mr. Jusiisce White 1
Mr. Justice Marshaly .~ 13
Mr. Justiee Blackinup <~
ll‘vf;‘ Justise Powell %
+ Justive Rehnquigt k-
1st DRAFT a | S
FI’Om: Lide vaieww C e v Q@ -
SUPREME COURT OF THE UNITED %TATES J ¥
irculated: JAN 18 1973 -
Nos. 70-18 anxp 7040 Recirculateq: H_ro:
i1c
q
On Appeal from the United —
‘ 1. pella

{glligRoe ot al., Appellants, States District Court for %
hs v the Northern District of A»
Henry Wade. Texas.
Mary Doe et al., Appellant ::"-i"

ary Doe et al., ellants, ) ! §
70’26 © v PP On Appeal from the United 1A

) States District Court for o

Arthur K. Bolton, as Attor-/ g0 \orthern Distriet of e |
ney General of the State Georeia . R
of Georgia, et al. = \ A A
[February —, 1973] t .%
Mg. CHIEF JusTIiCE BURGER, concurring.
I agree that, under the Fourteenth Amendment to the i
Constitution, the abortion statutes of Georgia and Texas =

impermissibly limit the performance of abortions neces-
sary to protect the health of the pregnant women, using
the term health in its broadest medical context. See :
Vuitch v. United States, 402 U. 8. 62, 71-72 (1971). I .
am somewhat troubled that the Court has taken notice !
of various scientific and medical data in reaching its
conclusion; however, I do not believe that the Court
has exceeded the scope of judicial notice accepted in
other contexts.

In oral argument, counsel for the State of Texas in-
formed the Court that early abortive procedures were
routinely permitted in certain exceptional cases, such
as nonconsensual pregnancies resulting from rape and
incest. In the face of a rigid and narrow statute, such x
as that of Texas, no one in these circumstances should
be placed in a posture of dependence on a prosecu-
torial policy or prosecutorial discretion. Of course,
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Supreme Qonrt of te Hnited Stutes
Washingtow, B. §. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

February 2, 1973

MEMORANDUM TO THE CONFERENCE:

In the light of Justice Blackmun's memorandum of -
January 23 I suggest we request the Clerk to strike
the first nine cases (under the '"Hold for' category)
from the Conference List, page 15, for February 16.

Unless I hear to the contrary I will so instruct the
Clerk, requesting that the cases be relisted after
the obscenity opinions have been announced.

Regards,




BN

Supreme Court of the Ynited Stafes
Washingtan 25, 1. €.
JUSTICE WILLIAM O. DOUGLAS November 21#, 1972

Dear Harry:

Please join me in your Abortion Cases opinions =- No. T70-18

and No. T0-kO,
I will probebly file a concuring opinion; and a footnote
in that opinion will state that I dissgree with the dismissal of the

Dr. Hallford's complaint, as I still disagree with Younger v. Harris,

401 U.S. 37 and its progeny. But this is a mere fly speck in the
total case.

You have done an excellent Job.

WILLIAM O. DOU

- Mr, Justice Blackmn

¢ce: Conference
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To: The Chief Justise -

H.r Juet‘
' . Stice Brennan
' Mr. Justio~ ©

Mr- JUS": t
Mr. o

}L
1st DRAFT

SUPREME COURT OF THE UNITED STATES

Nos. 70-18 anxp 7040

Jane Roe et al., Appellants, On Appeal ;fr01.n the United
- States Distriet Court for
70-18 . ; .
I Wad the Northern District of
Henry Wade. Texas.

Mary Doe et al., Appellants, )
On Appeal from the United

70-40 V. .

A States District Court for
rthur K. Bolton, as Attor- the Northern District of
ney General of the State G .

. reorgia.
of Georgia, et al.

[December —, 1972]

MRr. Justice DoucGLas, concurring.

While I join the opinion of the Court, I add a few
words.

The questions presented in the present case go far
beyond the issues of vagueness, which we considered in
United States v. Vuitch, 402 U. S. 62. They involve the
right of privacy, one aspect of which we considered in
Griswold v. Connecticut, 381 U. S. 479, 484, when we held

that various guarantees in the Bill of Rights create zones
of privacy.*

1] disagree with the dismissal of Dr. Hallford’s complaint in in-
tervention in Roe v. Wade, because my disagreement with Younger
v. Harris, 401 U, 8. 37, revealed in my dissent in that case, still
persists and extends to the progeny of that case.

2 There is no mention of privacy in our Bill of Rights but our
decisions have recognized it as one of the fundamental values
those amendments were designed to protect. The fountainhead
case is Boyd v. United States, 116 U. S. 616, holding that a federal
statute which authorized a court in tax cases to require a tax-
payer to produce his records or to concede the Government’s
allegations offended the Fourth and Fifth Amendments. Justice
Bradley, for the Court, found that the measure unduly intruded
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Bupreme Gourt of the United States
Washington, D. . 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS December 11, 1972

Dear Harry:
RE: Abortion Cases

I favor the first trimester, rather

than viability, )

Mr. Justice Blackmin

ce: Conference
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Supreme Court of the ’j.’”(nﬁrh States
Wasliington, 1. €. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS December 22, 1972
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Dear Harry:

I have your circulatibns of December 2

in No, 70~18 ~ Roe v. Wade and No, 70-40 = Doe g"',?a
|a

v. Bolton. Please join me, ‘ E
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Mr, Justice Blackmun

ce: Conference
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To

The
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr

SUPREME COURT OF THE UNITED STATES.

2nd DRAFT

Chief Justice
Justice Brennan
Justice Stewart

Justice White /
Justice Marshall o

Justice Blackmun
Justice Powell
Justice Rehnquist

S e iD W

Nos. 70-18 anp 70-40 Circulated:

On Appeal from tﬁgcdﬁﬁ%
States District Court for
the Northern District of

Texas.

Jane Roe et al., Appellants,
70-18 .
Henry Wade.

Mary Doe et al., Appellants,
y PP On Appeal from the United

7 )
Ao‘;llo K B i; A States District Court for
rthur K. Bolton, as Attor-/ 4. Northern District of

ney General of the State
of Georgia, et al.

Georgia.

[December —, 1972]

MRr. JusticE DouGLas, concurring.

While T join the opinion of the Court, I add a few
words.

The questions presented in the present case go far
beyond the issues of vagueness, which we considered in
United States v. Vuitch, 402 U. S. 62. They involve the
right of privacy, one aspect of which we considered in
Griswold v. Connecticut, 381 U. 8. 479, 484, when we held
that various guarantees in the Bill of Rights create zones
of privacy.’

11 disagree with the dismissal of Dr. Hallford’s complaint in in-
tervention in Roe v. Wade, because my disagreement with Younger
v. Harris, 401 U. 8. 37, revealed in my dissent in that case, still
persists and extends to the progeny of that case.

2 There is no mention of privacy in our Bill of Rights but our
decisions have recognized it as one of the fundamental values
those amendments were designed to protect. The fountainhead
case is Boyd v. United States, 116 U. 8. 616, holding that a federal
statute which authorized a court in tax cases to require a tax-
payer to produce his records or to concede the Government’s
allegations offended the Fourth and Fifth Amendments. Justice
Bradley, for the Court, found that the measure unduly intruded

lated: DEC 29 1872
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To: The Chief Justice
Mr. Justice Brennan
Mr. Justice Stewart

3rd DRAFT Mr. Justice White

Mr. Justice Marshall -
SUPREME COURT OF THE UNITED STAT

F‘égstice Blackmun .
Mr. Justice Rehnguist

stice Powell

Nos. 70-18 anp 70-40
Frui: Douglas, J.

Jane Roe et al., Appellants, On Appeal ,fml,n(?%ecgﬂ.ifgd:
70-18 v, States Distriet Court fo

Henry Wade. the Northern fistrighRfted: _/ /& 25)

Texas.

O SNOLLD™TTIOD HHL WOYA daDNdoddTd

1S

Mary Doe et al., Appellants, )
On Appeal from the United

7 )
AO_EO K B 7; States Distriect Court for
rthur K. Bolton, as Attor- the Northern District of

ney General of the State

) Georgia.
of Georgia, et al. g

[December —, 1972]

Mgr. JusTiceE DovuGLAs, concurring.

While I join the opinion of the Court,® I add a few
words.

The questions presented in the present cases go far
beyond the issues of vagueness, which we considered in
United States v. Vuitch, 402 U. S. 62. They involve the
right of privacy, one aspect of which we considered in
Griswold v. Connecticut, 381 U. S. 479, 484, when we held
that various guarantees in the Bill of Rights create zones
of privacy.?

s

SIAIA LARIDSONVIN 2L

1T disagree with the dismissal of Dr. Hallford’s complaint in in-
tervention in Roe v. Wade, because my disagreement with Younger
v. Harris, 401 U. 8. 37, revealed in my dissent in that case, still
persists and extends to the progeny of that case.

2 There is no mention of privacy in our Bill of Rights but our
decisions have recognized it as one of the fundamental values
those amendments were designed to protect. The fountairihead
case is Boyd v. United States, 116 U. S. 616, holding that a federal
statute which authorized a court in tax cases to require a tax-

Bn 7 TRDADY AT CFONCORESS

payer to produce his records or to concede the Government’s i
allegations offended the Fourth and Fifth Amendments. Justice
Bradley, for the Court, found that the measure unduly intruded




Supreme Qourt of the Nnited States
Pashington, D. €. 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS February 28, 1973

70-1% {7(; Yy

Desxr Herry:
This is a form letter -- 50 coming

in this A.M, from Newman Center in Amhurst,

Magsachusetts.
Hi]liam 0. Douglas

Mr, Justice Blackmun
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Supreme onrt of the United States
Washington, B. €. 20543

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS February 28, 1973

f0-1% [ 3o 4o

Deaxr Harry:
Here 18 a variation on the

form letter,

William O, Douglas

Mr., Justice Blackmmn



FROM THE

e e

COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY“OF*CONGRESS™,

S SO

| NS

Supreme Qourt of the Ynited States
Waslhington, D. . 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS

0t |24y,

February 28, 1973

Dear Harry:
This is one of the three I

mentioned.

William O, Douglas

Mr, Justice Blg.c]mun



Supreme Qonrt of the United Siates
Washington, B. ¢, 20543

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. December 13, 1972

8 [ 72,

RE: Abortion Cases

Dear Harry:

While as you know I am in basic agreement with your opinions
in these cases, Itoo welcome your giving second thoughts to the
choice of the end of the first trimester as the point beyond which a
state may appropriately regulate abortion practices. But if the
"cut-off'' point is to be moved forward somewhat, I am not sure that
the point of "viability' is the appropriate point, at least in a technical
sense. I read your proposed opinions as saying, and I agree, that a
woman's right of personal privacy includes the abortion decision, sub-
ject only to limited regulation necessitated by the compelling state
interests you identify. Moreover, I read the opinions to say that the
state's initial interests (at least in point of time if not also in terms
of importance) are in safeguarding the health of the woman and in
maintaining medical standards. If this be the case, is the choice of
"viability' as the point where a state may begin to regulate abortions
appropriate? For if we identify the state's initial interests as the
health of the woman and the maintenance of medical standards, the
selection of "viability' (i.e., the point in time where the fetus is
capable of living outside of the woman) as the point where a state may
begin to regulate in consequence of these interests seems to me to
be technically inconsistent.

""'Viability, " I have thought, is a concept that focuses upon the
fetus rather than the woman., As the opinions point out, there may
be some point in pregnancy where the state's interest in protecting
potential life becomes sufficiently compelling to sustain regulation
of abortions for that reason alone. At this point, however, the state
is asserting its interest in the life of the child, as opposed only to

(\JD
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the health of the woman and the maintenance of medical standards, and
thus considerations of 'viability'' -- the interest in the life of the child --
arise at a point in time after the state has asserted its interests in safe-
guarding the health of the woman and in maintaining medical standards.
It seems to me, therefore, that the selection of the term '"viability" to
designate the initial point where state regulation is permissible does not
coincide with the state interests which your opinions recognize as occur-
ring first in point of time.

‘Lest I be misunderstood, I have no objection to moving the "cut-off"
point (the point where regulation first becomes permissible) from the
end of the first trimester (12 weeks) as it now appears to a point more
closely approximating the point of viability (20 to 28 weeks), but I think
our designation of such a "cut-off'" point should be articulated in such
a way as to coincide with the reasons (i. e., the asserted state interests)
for creating such a "cut-off'" point. Thus, the opinions recognize that
the danger to the health of the woman who undergoes an abortion tends
to increase as the period of pregnancy advances. In fact, I am told
(correct me if I am wrong) that at an early stage of pregnancy, prior to
18 or 20 weeks for example, relatively simple and safe abortion pro-
cedures such as the suction method or the D and C are available to the
physician; but thereafter the abortion methods are medically more com-
plex (i. e., induced labor or Caesarean section) and the danger to the
health of the woman increases accordingly as does the required medical
facilities and expertise. I read the opinions as saying, and I agree, that
these medical considerations are the factors which initially give rise to
permissible state regulation of abortions. As such, can we not simply
articulate the ""cut-off'' point in terms which correspond with the factors
which give rise to the "cut-off" point in the first place? For example,
rather than using a somewhat arbitrary point such as the end of the first
trimester or a somewhat imprecise and technically inconsistent point
such as ''viability, " could we not simply say that at that point in time
where abortions become medically more complex, state regulation --
reasonably calculated to protect the asserted state interests of safe-
guarding the health of the woman and of maintaining medical standards --
becomes permissible. By way of discussion, we might then explain that
this point usually occurs somewhere between 16 and 24 weeks (or whatever
the case may be), but the exact "cut-off' point and the specifics of the
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narrow regulation itself are determinations that must be made by a
medically informed state legislature. Then we might go on to say
that at some later stage of pregnancy (i. e.,after the fetus becomes
"viable') the state may well have an interest in protecting the poten-
tial life of the child and therefore a different and possibly broader
scheme of state regulation would become permissible.

I do not mean to add confusion to such an admittedly complex
problem, but I offer these suggestions with the thought that logically
-- from both a medical and a legal standpoint -~ they might complement
the excellent medical and legal discussion which you have put together
in the opinions. It seems to me that our reasons for the choice of a
"'cut-off" point (which I think we all agree must be found) should be
consistent with the state interests which allow the states to select a
“cut-off' point, and I repeat that I question whether the term '"viability"
identifies a point in time which is definitionally related to the state
interests which can properly be asserted first in time,

I venture two other very minor and unrelated suggestions. First,
does not your opinion in the Georgia case cut the heart out of the
Georgia statute? If so, should we leave other portions of the statute
in tact, as I think you do? Is this a desirable result, particularly
during the interval between our decision and the enactment of a new,
constitutionally permissible statute by the Georgia Legislature ?
There may be nothing of substance here, so I leave this to your own
discretion.

The second suggestion relates to our ‘discussion of Shapiro v.
Thompson on page 19 of the Georgia opinion. Since Shapiro v. Thompson
is not relied upon to invalidate the Georgia statute's residency require-
ment, does not the statement '"We see in the statute no undue restrictions
on the travel right as such' and the sentence which follows infer entially
decide issues which the Court need not decide in this case?

Sincerely,

-~

Mr. Justice Blackmun




Washington, B. §. 20513

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.
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Supreme Qourt of the Ynited States g ﬁ?\
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Od4d @I0NAOUdTH

December 27, 1972

> M
C\gv ) @;?
(Ija% b (C/}Q»,L) '\/L) ,L

SNOLLD™T10D AHL W

RE: No. 70-18 & No. 70-40 - Roe v. Wade
and Doe v, Bolton.

Dear Harry:

I agree with your circulation of Decem-

ber 21.

YorAIQ LARIDSONVIN Bl 3T

Sincerely,

} -
/ -
5 (

P 7 ] B

Mr. Justice Blackmun

cc: The Conference
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"@\ ' Supreme Qourt of Hye Wnited States |
Waslhington, B. . 20513 |

CHAMBERS OF l

JUSTICE WM. J. BRENNAN, JR. Janua,ry 17 1973
)

RE: Abortion Cases
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Dear Harry:

I think your proposed annow cement in the Abortion
Cases is indeed very well done. I have very definite res-
ervations, however, about your suggestion that it be dis-
tributed to the press. Our practice in the past has always
been not to record oral announcements of opinions in order
to avoid the possibiliiy that the announcement will be re- E
lied upon as the opinion or as interpreting the filed opinion. it
I think that policy is very sound and, important as the

-

Abortion Cases are, I do not think we ought to depart from '; 4
that policy. .
s
Sincerely, *
/ 2} :,X./(A

e |

Mr. Justice Blackmun '

B 7 TOD ADY AT AONCRESS

cc: The Conference
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Supreme Gourt of the United Stutes
Waslingtow, B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

November 27, 1972

Re: No. 70-18, Jane Roe v. Henry Wade
No. 70-40, Mary Doe v. Arthur K. Bolton

Dear Harry,

You have done an admirably thorough
job in these two cases, and I am in basic agreement
with the results you reach. I shall perhaps write
separately in concurrence.

Sincerely yours,
22,
e

Mr. Justice Blackmun

Copies to the Conference
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/ /}M Supreme Gourt of the Ynited States ' -1
: Washington, B, §. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

December 14, 1972

Re: Abortion Cases

Dear Harry,

: This is in response to your memorandum
of December 11. One of my concerns with your opinion
as presently written is the specificity of its dictum--
particularly in its fixing of the end of the first trimester
as the critical point for valid state action. I appreciate
the inevitability and indeed wisdom of dicta in the Court's .
opinion, but I wonder about the desirability of the dicta !

" being quite so inflexibly "'legislative."

“(:'fXI(I ldeSﬂNVW Hhill O SNOLLD™TI0D HHL WOdd aIDNdodddd

My present inclination would be to allow
the States more latitude to make policy judgments be-
tween the alternatives mentioned in your memorandum,
and perhaps others. I had hoped to prepare a tentative -
concurring opinion by now. I shall certainly get some- o
thing written and circulated during the Christmas recess.

Sincerely yours,
7S,
\

Mr. Justice Blackfnun / _

k¥ TRD ADY AR CONCORFSY

Copies to the Conference
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Supreme Qowrt ﬁf ﬂye Hunited §tafes
Washington, B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

1 WOo¥d aIdNaoudTd

»

[ @D SNOILD™TIOD AH

December 27, 1972

Re: Abortion Cases

X

Dear Harry,

Over the week-end I re~-read your memoranda
in these cases. I think your most recent circulations are
even better than the original ones, and I was again greatly
impressed with the thoroughness and care with which you
have accomplished a very difficult job.

I have now decided to discard the rather
lengthy concurring opinion on which I have been working,
and to file instead a brief monograph on substantive due
process, joining your opinions. My short concurring state-

-ment will, I hope, be circulated before the end of this week.

Sincerely yours,
Mr. Justice Blackmun /

Copies to the Conference
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To: The Chief Justice

Mr. Justice
Mr. Jusitice
Mr. dustice
Mr. Justice
Mr. Justice
2nd DRAFT Mr. Justice
Justice

SUPREME COURT OF THE UNITED bTATLS

From: Stewart,

No. 70-18 Circulated:

Douglas
Brennan

Vhite
yrrshall
Blackmun
Powell
Rehnquist

DEC 2381972

Jane Roe et al., Appellants,
v,
Henry Wade.

States District Court for
the Northern Distriet of
Texas.

, 1973]

[January

MR. JUSTICE STEWART, concurring.

In 1963, this Court, in Ferguson v. Skrupa, 372 U. S
726, purported to sound the death knell for the doctrine
of substantive due process, a doctrine under which many
state laws had in the past been held to violate the
Fourteenth Amendment. As Mr. Justice Black’s opin-
ion for the Court in Skrupa put it: “We have returned
to the original constitutional proposition that courts do
not substitute their social and economic beliefs for the
judgment of legislative bodies, who are elected to pass
laws.” Id., at 730.

Barely two years later, in Griswold v. Connecticut, 381
U. S. 479, the Court held a Connecticut birth control
law unconstitutional. In view of what had been so
recently said in Skrupa, the Court’s opinion in Griswold
understandably did its best to avoid reliance on the Due
Process Clause of the Fourteenth Amendment as the
ground for decision. Yet, the Connecticut law did not
violate any provision of the Bill of Rights, nor any other
specific provision of the Constitution.* So it was clear

' Only Mr. Justice Harlan failed to join the Court’s opinion,
372 U. S, at 733.

2There is no constitutional right of privacy, as such. “[The
Fourth] Amendment protects individual privacy against certain
kinds of governmental intrusion, but its protections go further, aud
often have nothing to do with privacy at all. Other provisions of

On Appeal fr@aahecuiadeed

—_

S

S

SIALQ LARIDSONVIA

—— 2
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Supreme Canrt of the Unitedr States
Washington, D. €. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

December 1, 1972

Re: Abortion Cases

Dear Harry:
I have been struggling with these cases.
I shail probably end up concurring in part and

dissenting in part.

Sincerely, .

o~

Mr. Justice Blackmun

Copies to Conference
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To: The Chief Justice

Mr. Justice Douglas E
Mr. Justice Brennan s
Mr. Justice Stewart .. 8
JMF. Justice Marshall \ b
Mr. Justice Blackmun . g
Mr. Justice Powell N =
Er. Justice Rehnquist \ ; %
1st DRAFT 3 =
From: White, J. =

r T ? i
SUPREME COURT OF THE UNITED STA’HJISMMt od: = 10= 2.3 [=
- ®)
Nos. 70-18 anxp 7040 Recirculated: o g
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Mg. Justice WHITE, dissenting. ;
At the heart of the controversy in these cases are those g

recurring pregnancies that pose no danger whatsoever to
the life or health of the mother but are nevertheless
unwanted for any one or more of a variety of reasons—
convenience, family planning, economies, dislike of chil-
dren, the embarrassment of illegitimacy, ete. The com-
mon claim before us is that for any one of such reasons,
or for no reason at all, and without asserting or claiming
any threat to life or health, any woman is entitled to an
abortion at her request if she is able to find a medical
advisor willing to undertake the procedure.

The Court for the most part sustains this position:
During the period prior to the time the fetus becomes
viable, the Constitution of the United States values the
convenience, whim or caprice of the putative mother
more than the life or potential life of the fetus; the
Constitution, therefore, guarantees the right to an abor-
tion as against any state law or policy seeking to protect
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Mg. Justice WHITE, dissenting.

At the heart of the controversy in these cases are those
recurring pregnancies that pose no danger whatsoever to
the life or health of the mother but are nevertheless
unwanted for any one or more of a variety of reasons—
convenience, family planning, economics, dislike of chil-
dren, the embarrassment of illegitimacy, etc. The com-
mon claim before us is that for any one of such reasons,
or for no reason at all, and without asserting or claiming
any threat to life or health, any woman is entitled to an
abortion at her request if she is able to find a medical
advisor willing to undertake the procedure.

The Court for the most part sustains this position:
During the period prior to the time the fetus becomes
viable, the Constitution of the United States values the
convenience, whim or caprice of the putative mother
more than the life or potential life of the fetus; the
Constitution, therefore, guarantees the right to an abor-
tlon as against any state law or policy seeking to protect
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Mg. Justice WHITE, with whom Mg. Justice REEN- / ';
QUIST joins, dissenting. \ g
At the heart of the controversy in these cases are those m

recurring pregnancies that pose no danger whatsoever to
the life or health of the mother but are nevertheless
unwanted for any one or more of a variety of reasons—
convenience, family planning, economics, dislike of chil-
dren, the embarrassment of illegitimacy, etc. The com-
mon claim before us is that for any one of such reasons,
or for no reason at all, and without asserting or claiming
any threat to life or health, any woman is entitled to an
abortion at her request if she is able to find a medical
advisor willing to undertake the procedure.

The Court for the most part sustains this position:
During the period prior to the time the fetus becomes
viable, the Constitution of the United States values the
convenience, whim or caprice of the putative mother
more than the life or potential life of the fetus; the
Constitution, therefore, guarantees the right to an abor-
tion as against any state law or policy seeking to protect

knr Y TDD ADY AT CONCRESS




s ]
Supreme Qonrt of the Ynited States .
Waslhington, B. . 205%3 ‘ ;

JUSTICE THURGOOD MARSHALL Decenber 12, 1972 \

Re: Abortion Cases

Dear Harry:

SNOLK)TTiOOEHLLMK»RIGHDHGOHJH&

I am inclined to agree that drawing the line
at viability accommodates the interests at stake
better than drawing it at the end of the first tri-
mester. Given the difficulties which many women may
have in believing that they are pregnant and in de- ‘
ciding to seek an abortion, I fear that the earlier -
date may not in practice serve the interests of those ‘
women, which your opinion does seek to serve.

X

)
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STSIATA LARIOSONVIN il

At the same time, however, I share your concern
for recognizing the State's interest in insuring that
abortions be done under safe conditions. If the
opinion stated explicitly that, between the end of the
first trimester and viability, state regulations di-
rected at health and safety alone were permissible, I
believe that those concerns would be adequately met. =

It is implicit in your opinion that at some
point the State's interest in preserving the potential .
life of the unborn child overrides any individual
interests of the women. I would be disturbed if that
point were set before viability, and I am afraid that
the opinion's present focus on the end of the first
trimester would lead states to prohibit abortions com~
pletely at any later date.

fnt T TRPDADU AT FONCRESY

In short, I believe that, as the opinion now ‘ E-
stands, viability is a better accommodation of the
interests involved, but that the end of the first tri-
mester would be acceptable if additions along the
lines I have suggested were made.

Sincerely,széa‘-

Mr. Justice Blackmun T.M.
cc: Conference




Supreme Gourt of the Pnited staiés
Waslington, B, . 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL December 26, 1972

Re: No. 70-18 - Roe v, Wade
No. 70-40 - Doe v. Bolton

Dear Harry:
Please join me in your memoranda

of December 21 in the subject cases.

-

- T.M.

Mr. Justice Blackmun -

cc: Conference

"
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: Sincerely, 3
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November 21, 1972

Re: No, 70-18 - Roes v. Wade

- Dear Bill:

In that portion of this proposed opinion that deals
with abortion history I have referred to the development
of the canon law and te the position of the Catholic Church,
1 personally would very much appreciate your paying par-
ticular attention to these passages. I believe they are
accurate factuslly, but I do not want them to be offensive
or capable of being vegarded s unduly critical by any
reader. Your judgment as to this will be most helpful.

AR

Mr. Justice Brennan
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Supreme Gonrt of the Pnited Stutes
Washington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

November 21, 1972 ,

MEMORANDUM TO THE CONFERENCE

Re: No., 70-18 - Roe v. Wade

Herewith is a memorandum (1972 fall edition) on the Texas
abortion case. '

This has proved for me to be both difficult and elusive. In
its present form it contains dictum, but I suspect that in this area some
dictum is indicated and not to be avoided.

. You will observe that I have concluded that the end of the first
trimester is critical, This is arbitrary, but perhaps any other selected
point, such as quickening or viability, is equally arbitrary.

STSIAIQ LARIDSANVIA 541 O SNOILD™TT0D FHL WO¥A dIDINAOdd T

I have attempted to preserve Vuitch in its entirety. You will *
recall that the attack on the Vuitch statute was restricted to the issue of ¥
vagueness, 402 U,S. at 73. I would dislike to have to undergo another : N
assault on the District of Columbia statute based, this time, on privacy PN
grounds. ‘I, for one, am willing to continue the approval of the Vuitch-
type statute on privacy as well as on vagueness., The summary here attempts ]
to do just that., You may not agree,

I apologize for the rambling character of the memorandum and
for its undue length. It has been an interesting assignment. As I stated
in conferénce, the decision, however made, will probably result in the
Court's being severely criticized, -

. TYRDADY N CNONCRESE

Sincerely,
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[December —, 1972]

Mg. Justice Brackmun, Memorandum.

This Texas federal appeal and its Georgia companion,
Doe v. Bolton, post ——, present constitutional chal- \
lenges to state criminal abortion legislation. The Texas
statutes under attack here are typical of those that
have been in effect in many States for approximately a ;
century. The Georgia statutes, in contrast, have a g s
modern cast and are a legislative product that, to an
extent at least, obviously reflects the influences of recent
attitudinal change, of advancing medical knowledge and
techniques, and of new thinking about an old issue. =

We forthwith acknowledge our awareness of the sensi- ;
tive and emotional nature of the abortion controversy, '
of the vigorous opposing views, even among physicians,
and of the deep and seemingly absolute convictions that
the subject inspires. One’s philosophy, one’s experiences,
one’s exposure to the raw edges of human existence, one’s
religious training, one’s attitudes toward life and family
and their values, and the moral standards one establishes
and seeks to observe, are all likely to influence and to
color one’s thinking and conclusions about abortion.

In addition, population growth, pollution, poverty,
and racial overtones tend to complicate and not to sim-
plify the problem.
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) ‘ November 27, 1972

Re: Abortion Cases

Dear Bill:

I think that my answers to the two questions you raise in
your note of November 24 are as follows:

1. Iwould have conceptual difficulty in invalidating the
Texas statute only as applied to a litigant within the first trimester.
I am not now prepared to say that immediately after the first tri-
mester a very restrictive statute of this kind would pass consti-
tutional muster. Part of my difficulty, of course, may be due to
the approach I orjginally preferred to the Texas statute. You may
recall that in the '"Spring Edition" I would have struck the statute on
vagueness grounds, I still think it is vague and could not withstand
careful analysis. Ido not know, and I doubt if any physician can
know, what is meant when the statute speaks of ''the purpose of
saving the life of the mother.'" We sustained the D. C, statute in
. Vuitch only because it also related to "health.'" My vagueness
approach, however, did not find favor. Byron disagreed with it,
and most of the others preferred to get to what they called the ''core
igssue,' Thus, this time around, I used the Texas case as the primary
one and did not reach the issue of vagueness.

2. The answer to your second question is definitely in the
affirmative. I agree that after the first trimester a state is entitled

to more latitude procedurally as well as substantively.

Sincerely,

Hag”

Mr, Justice Rehnquist



Supreme Qonrt of the Hnited Siutes 1/
Washington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

December 4, 1972

Re: Abortion Cases

Dear Lewis:

I appreciate your letter of November 29 with its
suggestions,

I cannot know, of course, where we shall end up., I
have not had any intimation of violent disagreement, but I am
informed that Byron and Bill Rehnquist will dissent at least in
part. Bill Douglas' dissent seems to be confined to his footnote
1 and the Younger v. Harris issue. Bill Brennan has indicated
that he also is concerned about Younger because of his posture
in that case when it was decided,

I have no particular commitment to the point marking the
end of the first trimester as contrasted with some other point, such
as quickening or viability. I selected the earliest of the three be-
cause medical statistics and the statistical writings seemed to focus
on it and to draw their contrasts between the first three months and
the remainder of the pregnancy. In addition, I thought it might be
easier for some of the Justices than a designated later point.

I could go along with viability if it could command a court,
By that time the state's interest has grown large indeed. I suspect
that my preference, however, is to stay with the end of the first
trimester for the following reasons: (1) It is more likely to command
a court. (2) A state is still free to make its decision on the liberal
side and fix a later point in the abortion statutes it enacts. (3) I may
be wrong, but I have the impression that many physicians are con-
cerned about facilities and, for example, the need of hospitalization,



Mr., Justice Powell ' -2~ December 4, 1972

after the first trimester. I would like to leave the states free to
draw their own medical conclusions with respect to the period after
three months and until viability. The states’ judgment of the health
needs of the mother, I feel, ought, on balance, to be honored,

I would be willing to state, either in the opinion or in a
footnote, what is essentially the obvious--namely, that a state is
free to leave the decision to the attending physician and to regulate
at a later date than the end of the first trimester.

These are just passing thoughts.

Bearing somewhat on this is correspondence that has passed
between Bill Rehnquist and me. I enclose copies of it for your infor-

mation.

Sincerely,

A

Mr., Justice Powell
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Supreme onrt of the Hnited Stutes
Washington, B. G. 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

December 11, 1972

MEMORANDUM TO THE CONFERENCE

Re: Abortion Cases

One of the members of the Conference has asked
whether my choice of the end of the first trimester, as the :
point beyond which a state may appropriately regulate )
abortion practices, is critical, He asks whether the point o
of viability might not be a better choice. !

SNOLLD™TTIOD HHL NWOJA ddDNAOodAdTd

The inquiry is a valid one and deserves serious ( o
consideration. I selected the earlier point because I felt ‘
that it would be more easily accepted (by us as well as
others) and because most medical statistics and statistical
studies appear to me to be centered there. Viability,
however, has its own strong points. It has logical and
biological justifications., There is a practical aspect, too,
for I am sure that there are many pregnant women, par-
ticularly younger girls, who may refuse to face the fact
of pregnancy and who, for one reason or another, do not
get around to medical consultation until the end of the first ‘ '
trimester is upon them or, indeed, has passed.

BIAIQ LARIDSONVIN Hill s

I suspect‘that few could argue, or would argue,
that a state's interest by the time of viability, when inde-
pendent life is presumably possible, is not sufficiently
developed to justify appropriate regulation. What we are
talking about, therefore, is the interval from approxi-
mately 12 weeks to about 28 weeks,

knr T rRD ADY AT CONCRESS




One argument for the earlier date is that the state

- may well be concerned about facilities and such things as

the need of hospitalization from and after the first trimester.
If the point of viability is selected, a decision of this kind is
necessarily left to the attending physician.

I would be willing to recast the opinions at the later
date, but I do not wish to do so if it would alienate any Justice
who has expressed to me, either by writing or orally, that he
is in general agreement, on the merits, with the circulated
memorandum,

I might add that some of the district courts that have
been confronted with the abortion issue have spoken in general,
but not specific, terms of viability. See, for example, Judge
Newman's observation in the last Abele v. Markle decision.

May I have your reactions to this suggestion?

Sincerely,

ﬁ/
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 Supreme Gourt of the Trited States
Wushington, B, Q. 20613

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

.

. December 15, 1972

MEMORANDUM TO THE CONFERENCE:

Re: Abortion Cases

I appreciate the helpful suggestions that have come to me
in response to my memorandum of December 11. I now feel some-
what optimistic that the issues are in focus and that an agreement
in some general areas may be in prospect.

With your permission, I would like the opportunity to re-
vise the proposed opinions in the light of these suggestions., I have
in mind associating the end of the first trimester with an emphasis
on health, and associating viability with an emphasis on the State's
interest in potential life., The period between the two points would
be treated with flexibility. I shall try to do this revision next week
and circulate another draft before the end of the year. It is my
earnest hope, as you know, that on this sensitive issue we may avoid
excessive fractionation of the Court, and that the cases may come

down no later than the week of January 15 to tie in with the convening
of most state legislatures.

Sincerely,

HCh
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Supreme Gonrt of ﬂ{t Hnited States ‘ ‘
Washington, B. . 20543 : I

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

December 21, 1972 L

MEMORANDUM TO THE CONFERENCE

Re: Abortion Cases

L 9 .
SNOILD™TTIOD THL NOYd aIDAAOAdTd

Herewith are revised drafts of the Texas and |
Georgia memoranda, ﬂ
|

I have endeavored to accommodate the various !
views expressed to me orally or by letter. The principal
change in the Texas memorandum is at page 47 et seq.
Here I have tried to recognize the dual state interests of
protecting the mother's health and of protecting potential
life. This, I believe, is a better approach than that con-
tained in the initial memorandum. I have tried to follow
the lines suggested by Bill Brennan and Thurgood,

STSIATG LARIDSANVIN Bidl ¥

The Chief has expressed concern about the rights
of the father. I have mentioned these in footnote 67, This
will not be very satisfying, but I am somewhat reluctant
to try to cover the point in cases where the father's rights,
if any, are not at issue. I suspect there will be other
aspects of abortion that will have to be dealt with at a
future time. '

Sincerely,

Jeh.

w1y TRDADY NF CNONCRESS
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Mgr. Justice Brackmun, Memorandum.

This Texas federal appeal and its Georgia companion,
Doe v. Bolton, post , present constitutional chal-
lenges to state criminal abortion legislation. The Texas
statutes under attack here are typical of those that E
have been in effect in many States for approximately a &5
century. The Georgia statutes, in contrast, have a
modern cast and are a legislative product that, to an
extent at least, obviously reflects the influences of recent
attitudinal change, of advancing medical knowledge and
techniques, and of new thinking about an old issue.

We forthwith acknowledge our awareness of the sensi-
tive and emotional nature of the abortion controversy,
of the vigorous opposing views, even among physicians,
and of the deep and seemingly absolute convictions that
the subject inspires. One’s philosophy, one’s experiences,
one’s exposure to the raw edges of human existence, one’s
religious training, one’s attitudes toward life and family
and their values, and the moral standards one establishes
and seeks to observe, are all likely to influence and to
color one’s thinking and conclusions about abortion.

In addition, population growth, pollution, poverty,
and racial overtones tend to complicate and not to sim-
plify the problem.

Ko ¥ DD ADY AT FONCRESS




~ MSS COPY

; 70 "‘/g

Supreme Court of the United States

Memorandum

/- 1973

L, -




& Supreme Qonrt of the Hnited States . ﬁ%
Washington, B. §. 20543 ‘: ,,

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

January 16, 1973

SNOILLOD™TTIOD HHL WOId dIdNdOoddad

1,

MEMORANDUM TO THE CONFERENCE:

Re: Abortion Cases ' ! %
I anticipate the headlines that will be produced over . E

. . . G

the country when the abortion decisions are announced. z
=

Accordingly, I have typed out what I propose as the 3
announcement from the bench in these two cases. I enclose o
a copy of it for your review and advice. Please note the 9. g %
; £

penultimate paragraph. L

I suggest that copies of this be given to Mr, Whittington
for distribution to the press if any reporters desire it, It will
in effect be a transcript of what I shall say, and there should be B

at least some reason for the press not going all the way off the s >
deep end. ‘

Sincerely,

ib
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Mk. Justice Brackmun delivered the opinion of thel
Court.

This Texas federal appeal and its Georgia companion, \
Doe v. Bolton, post ——, present constitutional chal-
lenges to state crininal abortion legislation. The Texas
statutes under attack here are typical of those that Ry
have been in effect in many States for approximately a Fad
century. The Georgia statutes, in contrast, have a
modern cast and are a legislative product that, to an
extent at least, obviously reflects the influences of recent
attitudinal change, of advancing medical knowledge and
techniques, and of new thinking about an old issue.

We forthwith acknowledge our awareness of the sensi-
tive and emotional nature of the abortion controversy,
of the vigorous opposing views, even among physicians,
and of the deep and seemingly absolute convictions that
the subject inspires. One’s philosophy, one’s experiences,
one’s exposure to the raw edges of human existence, one’s
religious training, one’s attitudes toward life and family
and their values, and the moral standards one establishes
and seeks to observe, are all likely to influence and to
color one’s thinking and conclusions about abortion.

In addition, population growth, pollution, poverty,
and racial overtones tend to complicate and not to sim-
plify the problem.
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v h ,%@rmw (’.}onft of the ‘ﬁniieh States |
Washington, B. §. 20543

CHAMBERS OF

JUSTICE HARRY A, BLACKMUN

January 23, 1973

MEMORANDUM TO THE CONFERENCE:

Re: Abortion Holds

The Clerk bhas supplied me with a list of cases being held
for the abortion decisions. Presumably, these will appear on a
supplem;antal list for the ‘Conference of February 19. I have chosen
to review these holds now, while abortion is fresh in the minds of
all of us, rather than'.irmnediately before the February Conference.

The following cases do not concern the basic abortion issue.
One or more of them are being held, not only for Abortion but for
Obscenity. In any event, I am inclined to hold all of them further for

obscenity:

No. 70-1 - Grpve Press Inc., v. Flask

No. 70-10 - Florida Ex. Rel. Faircloth v.

/ M & W Theatres, Inc,

v
/

No. 70-23 - Thompson v. United Artists

Theatre Circuit, Inc.

- No. 70-24 - "Grove Press, Inc. v, Bailey



November 29, 1972

Abortion Cases

Dear Harry:

As I have said, Iam enthusiastic about your abortion opinions.
They reflect impressive scholarship and analysis, and I have no doubt
that they will command a court.

In view of the complexity and delicacy of the subject and the
issue involved, I suppose there will be - however - some suggestions
and reservations before the votes are finally in.

I write at this time to inquire whether you view your choice of
"the first trimester'’' as essential to your decision. In your covering
memorandum of November 21 you suggest that this in an "arbitrary"
time, but that any other selected point might be equally arbitrary.

I have wondered whether drawing the line at 'viability" - if we
conclude to designate a particular point of time - would not be more
defensible in logic and biologically than perhaps any other single time.
I have reread Judge Newman's opinion in Abele v. Markel (concurred
in by Ed Lumbard). In addressing this issue, he says:

". . . the state interest in protecting the life of a fetus
capable of living outside the uterus could be shown to be
more generally accepted and, therefore, of more weight
in the constitutional sense than the interest in preventing
the abortion of a fetus that is not viable. The issue might
well turn on whether the time period selected could be
shown to permit survival of the fetus in a generally




-2

accepted sense, rather than for the brief span of hours
and under the abnormal conditions illustrated by some

of the state's evidence. As to the latter situation,

the nature of the state's interest might well not be
generally accepted. Finally, and most important, such

a statute would not be a direct abridgement of the woman's
constitutional right, but at most a limitation on the time
when her right could be exercised. "

I rather agree with the view that the interest of the state is
clearly identifiable, in a manner which would be generally understood,
when the fetus becomes viable. At any point in time prior thereto,
it is more difficult to justify a cutoff date,

Of course, it is not essential that we express an opinion as to
such a date, Judge Newman did not do this explicitly. Hhholding the
Connecticut statute unconstitutional, he pointed the way generally
toward "viability'' without making this an explicit ruling.

I am not sending a copy of this letter to other members of the
Court. No doubt we will discuss your opinton in Conference, and I

thought it might be helpful - to you and certainly to me - if you had the
opportunity in advance to consider my reservation as above expressed.

Sincerely,

My, Justice Blackmun

1fp/ss

be: Larry



| Bupreme Gourt of the United Stutes
Washington, B. ¢. 20543

CHAMBERS OF

JUSTICE LEWIS . POWELL, JR. December 5, 1972

Abortion Cases

Dear Harry:

As I have said to you, I am generally in accord with your
fine opinions in these cases.

I may have a few suggestions, but expect to concur in due
time.

Sincerely,

7
A Lt

Mr. Justice Blackmun

lip/ss

cc: The Conference
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S xe st Cendiens Lo

December 13, 1972

Abortion Cases

Dear Harry:

This refers to your memorandum inviting expressions as to a
choice between the "first trimester' and 'viability."

Once we take the major step of affirming a woman's constitu-
tional right, it seems to me that viability is a more logical and defen-
sible time for identifying the point at which the state's overriding right
to protect potential life becomes evident.

There are other reasons, mentioned in your memorandum,
which also lead me to the same conclusion. My guess is that older
women, married women and others who are experienced or sophisti-
cated will know when they are pregnant and be willing to acknowledge
it. They also will know where abortions can be obtained (e.g. in New
York), and how to go about arranging for them. But the women who
most need the benefit of liberalized abortion laws are likely to be young,
inexperienced, unsure, frightened and perhaps unmarried. It may well
be that many in this category either would not know enough to be sure
of pregnancy in the early weeks, or be too embarrassed to seek medical
advice prior to the expiration of the first trimester. I there is a con-
stitutional right to an abortion, there is much to be said for making it
effective where and when it may well be needed most.

_ As I believe I mentioned at Conference, I was favorably impressed
by the CA 2 opinion (Judges Newman and Lumbard) in Abele which identi-
fied viability as the critical time from the viewpoint of the state.

Sincerely,

/ Mr, Justice Blackmum

cc: The Conference



& : Supreme Qourt of the Wnited States
Washington, B, €. 20513

CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR. January 4, 1973 ] {'

Abortion Cases

SNOLLD™TTOD HHL NOd4d dIdNA0ddTA

Dear Harry: | 1 ;
:-j
I had the opportunity over the ""holidays'' to review &
more carefully your circulations of December 21, and I am > E
happy with the revisions. z
=i N
I commend you on the exceptional scholarship of 1 8
the opinions. .
F Bz
Please join me, R =
3 K4 E;E
=
Sincerely,
/\ “‘C"Ccz%iz.’/' ‘ _'

Mr. Justice Blackmun ' , ]

cc: The Conference
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> N ' | Supreme Qonrt of the United States
Washington, B. ¢. 20543
JUSTICE :;QT;EI;S g;wsLL,JR. January 16, 1973

Abortion Cases

Dear Harry:

1 thihk your proposed announcement is excellent, and will
contribute to the understanding of the Court's decision.

Sincerely,
{ - t

b G
g 7
e\ 23
-1
g
Mr. Justice Blackmun I8 <
: B
W <
cc: The Conference N
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Supreme Gourt of the Ynited States
Waslpington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

November 24, 1972

Re: Abortion Cases: No. 70-18 - Roe v. Wade and
No. 70-40 - Doe v. Bolton

Dear Harry:

I have read your "fall" editions in the above-entitled
cases, and although I am still in significant disagreement
with parts of them, I have to take my hat off to you for
marshalling as well as I think could be done the arguments
on your side. I think I will probably still file a dissent,
although more limited than I had contemplated after the
Conference discussion; therefore, this inquiry should be
viewed as one coming from a potentially adverse party,
rather than from an ally.

I have the feeling that the position that you, I,
the Chief, and Lewis at least in part have been adhering
‘to in the Gooding type cases would limit the concept of
"overbreadth" even in the First Amendment area. If I am
right in this, ought not your Texas opinion to invalidate
the Texas abortion statute only as applied to a litigant
who seeks abortion within the first "trimester", rather than,
as I understand you to do, invalidating it in toto?

Second, would you permit any more latitude to Georgia
in her procedural requirements after the first trimester,
when apparently she is to be accorded greater latitude in
the substantive determination of the circumstances under
which an abortion may be had?

Sincerely,

%A

Mr. Justice Blackmun



Q\ | Bupreme ourt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

December 4, 1972

Re: Abortion Cases

Dear Harry:

I am about where Byron said he was with respect to
these cases; I will probably concur in part and dissent
in part. ‘

Sincerely,

! Mr. Justice Blackmun

Copies to the Conference

STSTAIQ LARIDSAONVIN 21X 0 SNOLLD™TI0D dHL WO¥d dADNdoddad

TTPDADY AR AINNCRESC

T




?’) \Q\ | Supreme Qonrt of ﬂye Weh States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 11, 1973

0 SNOLLO™T10D AHL WO¥d AADNA0ddT

Re: Abortion Cases

[

Dear Byron:

&€

v

N ' -y

Please join me in your dissenting opinion in these &
cases. E
&

Sincerely, 2

W/L’“ &

/ |

R S

- <

' g (7)

' Mr. Justice White

Copies to the Conference
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@> . To:

: The Chief Justice
- Justice Douglas
. Justice Brennan e
. Justice Stewart |
. Justice White
Justice Marshall
Justice Blackmun
Justice Powell

oadiyy

FEREE K&

1st DRAFT From: Rehnquist, J

SUPREME. COURT OF THE UNITED STA®ES ates:  //17/73

No. 70-18 Feglreulates:

-

SNOILD™TT10D HHL NOIA addNd

|

Jane Roe et al. Appellants, On Appeal from the United

’ "l States District Court for
the Northern District of
Texas.

.
Henry Wade.

- Cm

STETAIQ LARIDSONVIN widX &

[January —, 1973]

Mgr. Justice REENQUIST, dissenting.

The Court’s opinion brings to the decision of this trou-
bling question both extensive historical fact and a wealth
of legal scholarship. While its opinion thus commands l
my respect, I ind myself nonetheless in fundamental dis-
agreement with those parts of it which invalidate the
Texas statute in question, and therefore dissent.

I

The Court’s opinion decides that a State may impose
virtually no restriction on the performance of abortions
during the first trimester of pregnancy. Our previous
decisions indicate that a necessary predicate for such an
opinion is a plaintiff who was in her first trimester of
pregnancy at some time during the pendency of her law. 7
suit. While a party may vindicate his own constitu-
tional rights, he may not seek vindication for the rights
of others. Moose Lodge v. Irvis, 407 U. S. 163 (1972);
Sierra Club v. Morton, 405 U. S. 727 (1972). The
Court’s statement of facts in this case makes clear, how-
ever, that the record in no way indicates the presence of
such a plaintiff. We know only that plaintiff Roe at
the time of filing her complaint was a pregnant woman;
for aught that appears in this record, she may have been
in her last trimester of pregnancy as of the date the com-
plaint was filed.

Nothing in the Court’s opinion indicates that Texas
might not constitutionally apply its proscription of abor-

B T TRD ADY NE CONCORFESS

-
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To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan ey
Mr. Justice Stewart f \
Mr. Justice White
Mr. Justice Marshall «
Mr. Justice Powell :
Mr. Justice Rehnquist .

2nd DRAFT From: Blackmun, J. JL

SUPREME COURT OF THE UNITED STATHESa:_ / /2.9/72 (
No. 70-40 Recirculated: ,

i

Mary Doe et al.,, Appellants,
y o¢ ¢t al, Appela On Appeal from the

v.
United States District ‘
Arthur K. Bolton, as Attor-{ 1+ for the Northern Lo
ney General of the State

District of Georgia.
of Georgia, et al. &

[November —, 1972]

Memorandum of Mg. Justice BLACKMUN. [

In this appeal the criminal abortion statutes recently l
enacted in Georgia are challenged on constitutional
grounds. The statutes are §§ 26-1201 through 26-1203
of the State’s Criminal Code, formulated by Georgia ]
Laws, 1968 Session, 1249, 1277-1280. In Roe v. Wade,
ante ——, we today have struck down, as constitutionally
defective, the Texas criminal abortion statutes that are
representative of provisions long in effect in a majority of
our States. The Georgia legislation, however, is different
and merits separate consideration.

I

The statutes in question are reproduced as Appendix A,
post —.' As the appellants acknowledge,® the 1968
statutes are patterned upon the American Law Institute’s
Model Penal Code, §230.3 (Proposed Official Draft,
1962), reproduced as Appendix B, post —. The ALI
proposal has served as the model for recent legislation
in approximately one-fourth of our States.* The new

1 The portions italicized in Appendix A are those held unconstitu-
tional by the District Court.

2 Appellants’ Brief 25 n. 5; Tr. of Oral Arg. 9.

3 8ee Roe v. Wade, ante — n. 37.

B v oD ADVY NE CNONCRESY




To: The Chief Justice
Mr. Justice Douglas
ILL |6 ‘C‘ Mr. Justice Brennan ST
iﬂlp Q—! { | Mr. Justice Stewart \
' Mr. Justice White
HMr. Justice Marshall
Mr. Justice Powell
Mr. Justice Rehnquist

odd aadNaoddxd

J& =
3rd DRAFT From: Blackmun, J. \:‘E
SUPREME COURT OF THE UNITED STAYEES ated: : ‘\ Q
- Recirculated: /g%é'ég f@ F“
No. 70-40 | [
@
Y
o

Mary Doe et al., Appellants,
My y PPERaES 61 Appeal from the “

) United States District 7

Arthur K. Bolton, as Attor- Court for the Northern : '_]
ney General .of the State District of Georgia. | P;"‘
of Georgia, et al. s
[November —, 1972] “ E
Memorandum of Mg. JUSTICE BLACKMUN. %
In this appeal the criminal abortion statutes recently 8

enacted in Georgia are challenged on constitutional
grounds. The statutes are §§ 26-1201 through 26-1203
of the State’s Criminal Code, formulated by Georgia
Laws, 1968 Session, 1249, 1277-1280. In Roe v. Wade, 4
ante —, we today have struck down, as constitutionally

defective, the Texas criminal abortion statutes that are

representative of provisions long in effect in a majority of

our States. The Georgia legislation, however, is different

and merits separate consideration.

I

The statutes in question are reproduced as Appendix A,
post ——1' As the appellants acknowledge,” the 1968
statutes are patterned upon the American Law Institute’s:
Model Penal Code, §230.3 (Proposed Official Draft,
1962), reproduced as Appendix B, post —. The ALI
proposal has served as the model for recent legislation
in approximately one-fourth of our States.? The new

B v oD ADY N CONCRESS

1 The portions italicized in Appendix A are those held unconstitu-
tional by the District Court.

2 Appellants’ Brief 25 n. 5; Tr. of Oral Arg. 9.
3 See Roe v. Wade, ante — n. 37.




in approximately one-fourth of our States.?

fo:r The Chief Justice

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

4th DRAFT

SUPREME COURT OF THE UNITED STHTESated:
Recirculated: ///()//7)7

No. 70-40

Mary Doe et al., Appcllants,
v.
Arthur K. Bolton, as Attor-
ney General of the State
of Georgia, et al.

[November —, 1972]

On Appeal from the
United States District
Court for the Northern
District of Georgia.

‘ Mg. Justice BrackMun delivered the opinion of the
Court.

In this appeal the criminal abortion statutes recently
enacted in Georgia are challenged on constitutional
grounds. The statutes are §§ 26-1201 through 26-1203
of the State’s Criminal Code, formulated by Georgia
Laws, 1968 Session, 1249, 1277-1280. In Roe v. Wade,
ante —, we today have struck down, as constitutionally
defective, the Texas criminal abortion statutes that are
representative of provisions long in effect in a majority of
our States. The Georgia legislation, however, is different
and merits separate consideration.

I

The statutes in question are reproduced as Appendix A,
post —.* As the appellants acknowledge,® the 1968
statutes are patterned upon the American Law Institute’s
Model Penal Code, §230.3 (Proposed Official Draft,
1962), reproduced as Appendix B, post —. The ALI
proposal has served as the model for recent legislation
The new

1The portions italicized in Appendix A are those held unconstitu-
tional by the District Court.

2 Appellants’ Brief 25 n. 5; Tr. of Oral Arg. 9.

3 8ee Roe v. Wade, ante — n. 37.

Justice Douglasg
Justice Brennan
Justice Stewart
Justice White

dustice Marshall /

Justice Powell
Justice Rehnquist

From: Blackmun, J.
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1st DRAFT
SUPREME COURT OF THE UNITED STATES:

No. 70-40 Circurlated: [[Z[

oclated:

Mary Doe et al., Appellants,
v,
Arthur K. Bolton, as Attor-
ney General of the State
of Georgia, et al.

On Appeal from the
United States District
Court for the Northern
District of Georgia.

[January —, 1973]

Mr. Justice RerNquisT, dissenting:

The holding in Roe v. Wade, ante, that state abortion.

laws can withstand constitutional serutiny only if the
States can demonstrate a compelling state interest ap-
parently compels the Court’s close scrutiny of the various
provisions in Georgia’s abortion statute. Since, as indi-
cated by my dissent in Wade, I view the compelling state

interest standard as an inappropriate measure of the .

constitutionality of state abortion laws, I respectfully
dissent from the mdjority’s holding. .

Mr.
Mr.

Mr.

Mr. Justice Poweli

Rehnquist, J.

oy,
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