


Supreme Gouet of e United Sintes

Washinglon, D. . 20543

CHAMBERS OF
THE CHIEF JUSTICE June 12, 1972

Re: No. 71-162 - Board of Regents v. Roth
No. 70-36 - Perry v. Sindermann

MEMORANDUM TO THE CONFERENCE:

In these two cases I confess to considerable confusion and I attribute
this to myself and the problem, not the proposed opinions.

The field is one of difficulty and sensitivity embracing, as it does,
the broad spectrum of teachers' (and public employee) tenure, academic

freedom, etc.

With certain exceptions for the First Amendment aspect, why is
this not a matter of contract? Ordinary contract doctrine would not give
either contracting party any right beyond the stipulated term., The contract
rights may be intertwined with § 1983 rights in the sense that a federal court
action is available; the claim would be that a violation of § 1983 arises out
of exercise of First Amendment rights. I assume this would call for an evi-

dentiary hearing in federal courts.
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Apart from § 1983 claims, state courts are available for a tradi-
tional breach of the sort of "implied' contract these teachers seem to assert.

If the proposed opinions mean only that a teacher on a one-year
contract is entitled to a hearing (administrative) at the college level, if it
is alleged that a renewal would have been made but for a critical speech or
speeches made by the teacher, I think I would not have too much trouble
with that result. At present I cannot spell out the outer boundaries of the
holdings, and if I were advising a state college, I would not know what to

tell them to do.

If the holdings mean that in reality one-year contracts are meaning-

less, I could not go along.
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j Regards, .
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M-gr. Justice DovucLas, dissenting.

Respondent like Sindermann in the companion case
had no tenure under Wisconsin law and, unlike Sinder- |
mann he had had only one year of teaching at Wisconsin
State University-—Oshkosh—where from 1968-1969 he
had been Assistant Professor of Political Science and In-
ternational Studies. Though Roth was rated by the fac-
ulty as an excellent teacher, he had publicly eriticized
the administration for suspending an entire group of 94
Black students without determining individual guilt. He
also criticized the university’s regime as being authori-
tarian and autocratic. He used his classroom to discuss kR
what was being done about the Black episode; and one >
day, instead of meeting his class, he went to the meeting
of the Board of Regents.

In this case, as in Sindermann, an action was started in
a Federal District Court under 42 U, S. C. § 1983* claim-
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*Section 1983 reads as follows:

“Every person who, under color of any statute, ordinance, regula-
tion, custom, or usage, of any State or Territory, subjects, or causes
to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress.”
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SUPREME COURT OF THE UNITED STAT#EStwc: e
o Recirculiated: <2
No. 71-162 ~<=f‘-ﬁ.*_,‘

The Board of Regents of
State Colleges et al.,
Petitioners,

v

David F. Roth, ete.

On Writ of Certiorari to the
United States Court of
Appeals for the Seventh
Circuit.

[May —, 1972]

MR. JusticE Dovuaras, dissenting.

Respondent Roth, like Sindermann in the companion
case, had no tenure under Wisconsin law and, unlike
Sindermann, he had had only one year of teaching
at Wisconsin State University—Oshkosh——where from
1968-1969 he had been Assistant Professor of Political
Science and International Studies. Though Roth was
rated by the faculty as an excellent teacher, he had
publicly eriticized the administration for suspending an
entire group of 94 Black students without determining
individual guilt. He also criticized the unversity’s re-
gime as being authoritarian and autocratic. He used
his classroom to discuss what was being done about the
Black episode; and one day, instead of meeting his
class, he went to the meeting of the Board of Regents.

In this case, as in Sindermann, an action was started in
a Federal District Court under 42 U. S. C. § 1983 * claim-

1 Section 1983 reads as follows:

“Every person who, under color of any statute, ordinance, regula-
tion, custom, or usage, of any State or Territory, subjects, or causes
to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress.”
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" P

1 W SNOILO™FT0D FHL Woud aadNAoIAdTd

STSIAIQ LATIOSONVIN G4

[May —, 1972] ,
Mr. Justice STEWART delivered the opinion of the \
Court.

In 1968 the respondent, David Roth, was hired for
his first teaching job as assistant professor of political
science at Wisconsin State University-Oshkosh. He was
hired for a fixed term of one academic year. The notice
of his faculty appointment specified that his employ-
ment would begin on September 1, 1968, and would end
on June 30, 1969.' The respondent completed that .
term. But he was informed that he would not be re- ‘
hired for the next academic year.

..

1 The respondent had no contract of employment. Rather, his
formal notice of appointment was the equivalent of an employment
contract.

The notice of his appointment provided that: “David F. Roth is
hereby appointed to the faculty of the Wisconsin State University
Position number 0262. (Location:) Oshkosh as (Rank:) Assistant
Professor of (Department:) Political Science this (Date:) first day

of (Month:) September (Year:) 1968 The notice went on to

specifiy that the respondent’s “appointment basis” was for the
“academic year.” And it provided that “[r]egulations governing
tenure are in accord with Chapter 37.31, Wisconsin Statutes. The
employment of any staff member for an academic year shall not be

for a term beyond June 30th of the fiscal year in which the appoint-
ment 1s made.” See n. 2, infra.

“:..‘1 TTYTPDADY ne FnVCpWQQ




. - To: The Chief Justice ‘
} / PP q.u "f_) f i [”} Mr. Justice Dcuglas
Kr. Justice Brennan )
Mr. Justice White oo

g

@)

(=}

! : | o]
N w Mr. Justice Marshall - 1Q
Mr. Justice Blackmun o g
RIS

=

e

=

e
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Circ d:
SUPREME COURT OF THE UNITED STRHHS” — ==,

No. 71-162 i

The Board of Regents of . ) .
State Colleges et al., On Writ of Certiorari to the

Petitioners United States Court of S
v ’ Appeals for the Seventh )]
* C. .t. |
David F. Roth, Ete. frewt
[May —, 1972] §

Mr. Justice STEWART delivered the opinion of the
Court.

In 1968 the respondent, David Roth, was hired for
his first teaching job as assistant professor of political
science at Wisconsin State University-Oshkosh. He was
hired for a fixed term of one academic year. The notice
of his faculty appointment specified that his employ-
ment would begin on September 1, 1968, and would end
on June 30, 1969 The respondent completed that
term. But he was informed that he would not be re-
hired for the next academic year.

1The respondent had no contract of employment. Rather, his
formal notice of appointment was the equivalent of an employment
contract.

The notice of his appointment provided that: “David F. Roth is
hereby appointed to the faculty of the Wisconsin State University
Position number 0262. (Location:) Oshkosh as (Rank:) Assistant
Professor of (Department:) Political Science this (Date:) first day
of (Month:) September (Year:) 1968” The notice went on to
specifiy that the respondent’s “appointment basis” was for the
“academic year.” And it provided that “[r]egulations governing
tenure are in accord with Chapter 37.31, Wisconsin Statutes. The
employment of any staff member for an academic year shall not be
for a term beyond June 30th of the fiscal year in which the appoint-
ment is made.” See n. 2, infra.
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SUPREME COURT OF THE UNITED STX
Recirculated: JUN 20 1872

No. 71-162

The Board of Regents of
State Colleges et al.,
Petitioners.

v.

David F. Roth, Ete.

On Writ of Certiorari to the
United States Court of
Appeals for the Seventh
Circuit.

[June —. 1972]

Mr. JusticE STEWART delivered the opinion of the
Court.

In 1968 the respondent, David Roth, was hired for
his first teaching job as assistant professor of politieal
science at Wisconsin State University-Oshkosh. He was
hired for a fixed term of one academic vear. The notice
of his faculty appointment specified that his employ-
ment would begin on September 1, 1968, and would end
on June 30. 1969 The respondent completed that
term. But he was informed that he would not be re-
hired for the next academic year.

1 The respondent had no contract of emplovment. Rather, his
formal notice of appointment was the equivalent of an employment
contract.

The notice of his uppointment provided that: “Dawid F. Roth is
hereby appointed to the faculty of the Wisconsin State University
Position number 0262, (Location:) Oshkosh as (Rank:) Assistant
Professor of (Department:) Political Science this (Date:) first day
of (Month:) September (Year:) 1963’ The notice went on to
specifiy that the respondent’s “appointment basis” was for the

i “academic yvear.” And it provided that “[r]egulations governing
' tenure are in accord with Chapter 37.31, Wisconsin Statutes. The
employment of any staff member for an academic year shall not be
for a term bevond June 30th of the fizcal year in which the appoint-
! ment is made.” See n. 2, infra.
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SUPREME COURT OF THE UNITED STATES**

Regirculated:

JUN 221972

No. 71-162

The Board of Regents of o
State Colleges egt al. On Writ of Certiorari to the

Petitioners, United States Court of
Appeals for the Seventh
Cireuit.

v.
David F. Roth, Ete.

[June —, 1972]

Mgr. Justice STEWART delivered the opinion of the
Court.

In 1968 the respondent, David Roth, was hired for
his first teaching job as assistant professor of political
science at Wisconsin State University-Oshkosh. He was
hired for a fixed term of one academic year. The notice
of his faculty appointment specified that his employ-
ment would begin on September 1, 1968, and would end
on June 30, 1969 The respondent completed that
term. But he was informed that he would not be re-
hired for the next academic year.

1 The respondent had no contract of employment. Rather, his
formal notice of appointment was the equivalent of an employment
contract.

The notice of his appointment provided that: “David F. Roth is
hereby appointed to the faculty of the Wisconsin State University
Position number 0262. (Location:) Oshkosh as (Rank:) Assistant
Professor of (Department:) Political Science this (Date:) first day
of (Month:) September (Year:) 1968 'The notice went on to
specifiy that the respondent’s “appointment basis” was for the
“academic year.” And it provided that “[r]egulations governing
tenure are in accord with Chapter 37.31, Wisconsin Statutes. The
employment of any staff member for an academic year shall not be
for a term beyond June 30th of the fiscal year in which the appoint-
ment is made.” See n. 2, infra.
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lated:
SUPREME COURT OF THE UNITED STA ae ( 2
Recirculated:_mz_ﬁjgzz S
No. 71-162 =
The Board of Regents of ) ) ) O
State Colleges et al. On Writ of Certiorari to the Z
Petitioners ’ United States Court of !
v ’ Appeals for the Seventh \
. ) Circuit. .
David F. Roth, Etec. P
[June 28, 1972] ,E
Mgr. Justice StEwARrT delivered the opinion of the \ %
Court. | %

In 1968 the respondent, David Roth, was hired for
his first teaching job as assistant professor of political
science at Wisconsin State University-Oshkosh. He was
hired for a fixed term of one academic year. The notice
of his faculty appointment specified that his employ-
ment would begin on September 1, 1968, and would end
on June 30, 1969.! The respondent completed that
term. But he was informed that he would not be re-
hired for the next academic year.

1 The respondent had no contract of employment. Rather, his
formal notice of appointment was the equivalent of an employment
contract.

The notice of his appointment provided that: “David F. Roth is
hereby appointed to the faculty of the Wisconsin State University
Position number 0262. (Location:) Oshkosh as (Rank:) Assistant
Professor of (Department:) Political Science this (Date:) first day
of (Month:) September (Year:) 1968 The notice went on to
specifiy that the respondent’s “appointment basis” was for the
“academic year.” And it provided that “[r]egulations governing
tenure are in accord with Chapter 37.31, Wisconsin Statutes. The
employment of any staff member for an academic year shall not be
for a term beyond June 30th of the fiscal year in which the appoint-
ment is made.” See n. 2, infra.
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Supreme Qonrt of fye Qﬂﬁitch Stutes
Waslington, B. €. 20543 .

CHAMBERS OF
JUSTICE BYRON R. WHITE

June 23, 1972

Re: No. 71-162 - Board of Regents
v. Roth

Dear Potter:
Please join me.

Sincerely,

Mr. Justice Stewart

Copies to Conference
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No. 71-162 R E

The Board of Regents of State ) On Writ of Certiorari to the l» o
Colleges et al., Petitioners ) United States Court of Appeals : ;

) for the Seventh Circuit 10

v. ) i =<
) g

. VB
David F. Roth Etc. ) a
S

(June __ , 1972) £

(A

MR. JUSTICE MARSHALL, dissenting. =
o

»

Respondent was hired as an assistant professor of

RS o Y

political science at Wisconsin State University-Oshkosh for the

1968-69 academic year. During the course of that year he was

told that he would nc: be rehired for the next academic term, i

but he was never told why. In this case he asserts that the due

process clause of the Fourteenth Amendment to the United States

BIAIQ LARIDSONVIA Gl % SN

-,‘ -
—

Constitution entitled him to a statement of reasons and a hear-

ing on the University's decision not to rehire him for another
1/

year. This claim was sustained by the District Court which
granted respondent summary judgment, 310 F.Supp. 972, and by

the Court of Appeals which affirmed the judgment of the District

Court. 446 F.2d 806. This Court today reversed§ the judgment of

the Court of Appeals and rejects respondent's claim. I dissent.

knt T TRDADY AT CONCRESYE

While I agree with Part I of the Court's opinion, setting

forth the proper frameworf for consideration of the issue presented,

1/ Respondent has also alleged that the true reason for the deci-
sion not to rehire him was to punish him for certain statements

critical of the University. As the Court points out, this issue
is not before us at the present time.
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SUPREME COURT OF THE UNITED STATES

No. 71-162

The Board of Regents of . ) )
State Colleges ot al.. On Writ of Certiorari to the

Petitioners. United States Court of
Appeals for the Seventh
Circuit.
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V.
David F. Roth, Ete.

[June —, 1972]

MR. JusticE MarsHALL, dissenting.

Respondent was hired as an assistant professor of ;

political science at Wisconsin State University-Oshkosh ;
for the 1968-1969 academic year. During the course of
that year he was told that he would not be rehired for
the next academic term, but he was never told why.
In this case he asserts that the Due Process Clause of
the Fourteenth Amendment to the United States Con-
stitution entitled him to a statement of reasons and a
hearing on the University’s decision not to rehire him
for another year.! This claim was sustained by the
District Court which granted respondent summary judg-
ment, 310 F. Supp. 972, and by the Court of Appeals
which affirmed the judgment of the District Court. 446
F. 2d 806. This Court today reverses the judgment of
the Court of Appeals and rejects respondent’s claim.
I dissent.

While I agree with Part I of the Court’s opinion, set-
ting forth the proper framework for consideration of the
issue presented, and also with those portions of Parts
II and IITI of the Court’s opinion that assert that a

SIAIQ LARIDSONVIA hidl %

' Respondent, has also alleged that the true reason for the decision
not to rehire him was to punish him for certain statements critical
of the University. As the Court points out, this issue is not before
us at the present time.
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Supreme (’}:r'w:t of the Hnited Stutes _
Waslington, B. . 20543 \

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

June 23, 1972

Re: No, 71-162 - Board of Regents v. Roth
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Dear Potter:
Please join me.

Sincerely,

(6d. 2
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Mr. Justice Stewart

cc: The Conference i
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