


Supreme Gourt of the Hnited Stutes
Waslington, B. . 20543

November 4, 1971

CHAMBERS OF
THE CHIEF JUSTICE

No. 70-97 - Norfolk and Western Railway Company v,
Richard Nemitz et al. '

Dear Harry:
Please join me in your dissent.

Regards,

Mzr, Justice Blackmun

cc: The Conference
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Degr Chief:

October 22, 1971

In ¥o. 70-97 - Horfolk & Western

Ry. Co. v. Bemitz, I will keep the opinion

for myaelf.

The Chief Justice

g
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Williaz O. Douglas
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lice Tlack

c2 Harlan

V)Q I0: The Chior Justice ‘
Mr. Ju-: Y’#

> Srenvan

Seo whSlice Blackmun R
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No. 70-97
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Norfolk and Western Rail-}On Writ of Certiorari to
way Company, Petitioner, the United States Court

v. of Appeals for the Sixth
Richard Nemitz et al. Cireuit. :

244 $NOLLITTIOD THL WO¥d aIdNdoddad

[October —, 1971]

MR. Justice Doucras delivered the opinion of the {
Court.

In connection with a 1964 consolidation by which peti-
tioner railway company absorbed New York, Chicago &
St. Louis R. Co. (Nickel Plate), the so-called Sandusky
Line, running from Columbus, Ohio, to Sandusky, Ohio,
was acquired from the Pennsylvania Railroad System.
Respondents were at the time employees of the San-
dusky Line. Their work was seasonal because the winter
freeze barred navigation on Lake Erie. In that event
junior employees of Sandusky worked at other points on
the Pennsylvania’s Toledo Division.

In anticipation of the 1964 consolidation, petitioner
entered into an agreement with 19 labor organizations
for protection of the employees of the several railroads
coming into the consolidation, including those on the San-
dusky Line. By its terms, petitioner agreed to employ
“all employees of the lines involved with the guarantee
that they will not be adversely affected in their employ-
ment as a result of the proposed transactions or for any
reason other than furloughs due to seasonal requirements
or a decline in volume of traffic or revenue.” The method
of determining the amount of compensation protection
afforded was to compute the average monthly compen-
sation of the employee for the prior 12 months in which
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Tos The Chief Justice /: |
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-2 Blackmun
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Norfolk and Western Rail-yOn Writ of;tfér;tfidx‘;éﬂriuto
way Company, Petitioner, the United States Court
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v, of Appeals for the Sixth Y -
Richard Nemitz et al. Cirecuit. | { ﬁé
[November —, 1971] | ( E

P
Mg. Justice DoucLas delivered the opinion of the [ § &
Court. - c(n)
In connection with a 1964 consolidation by which peti- z
tioner railway company absorbed New York, Chicago & 3
St. Louis R. Co. (Nickel Plate), the so-called Sandusky =
Line, running from Columbus, Ohio, to Sandusky, Ohio, k<

was acquired from the Pennsylvania Railroad System.
Respondents were at the time employees of the Pennsyl-
vania on the Sandusky Line. Their work was seasonal
because the winter freeze barred navigation on Lake
Erie. During those periods junior employees of Sandusky
worked at other points on the Pennsylvania’s Toledo
Division.

In anticipation of the 1964 consolidation, petitioner
entered into an agreement with 19 labor organizations
for protection of the employees of the several railroads
coming into the consolidation, including those on the San-
dusky Line. By its terms, petitioner agreed to employ
“all employees of the lines involved with the guarantee
that they will not be adversely affected in their employ-
.ment as a result of the proposed transactions or for any
reason other than furloughs due to seasonal requirements
or a decline in volume of traffic or revenue.”

Each employee was to receive a monthly supplement
to his post-consolidation monthly earnings equal to the
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SUPREME COURT OF THE UNITED STATES - -

No. 70-97

Norfolk and Western Rail-} On Writ of Certiorari to
way Company, Petitioner, the United States Court
v. of Appeals for the Sixth

Richard Nemitz et al. Circuit.

[November —, 1971]

Mer. JusticE Doucras delivered the opinion of the
Court.

In connection with a 1964 consolidation by which peti-
tioner railway company absorbed New York, Chicago &
St. Louis R. Co. (Nickel Plate), the so-called Sandusky
Line, running from Columbus, Ohio, to Sandusky, Ohio,
was acquired from the Pennsylvania Railroad System.
Respondents were at the time employees of the Pennsyl-
vania on the Sandusky Line. Their work was seasonal
because the winter freeze barred navigation on Lake
Erie. During those periods junior employees of Sandusky
worked at other points on the Pennsylvania’s Toledo
Division.

In anticipation of the 1964 consolidation, petitioner
entered into an agreement with 19 labor organizations
for protection of the employees of the several railroads
coming into the consolidation, including those on the San-
dusky Line. By its terms, petitioner agreed to employ
“all employees of the lines involved with the guarantee
that they will not be adversely affected in their employ-
ment as a result of the proposed transactions or for any
reason other than furloughs due to seasonal requirements
or a decline in volume of traffic or revenue.”

Each employee was to receive a monthly supplement
to his post-consolidation monthly earnings equal to the
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Supreme Qourt of the Hnited States
Waslhington, B. ¢. 20513

CHAMBERS OF

JUSTICE WM. J. BRENNAN,UR. (34 oo 27, 1971

RE: No. 70-97 - Norfolk and Western RR
v. Nemitz

Dear Bill:

1 agree.

Sincerely,
4

Mr. Justice Douglas

cc: The Conference
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Supreme Qonrt of the United States ; g
Washington, B, . 20543 } Q
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CHAMBERS OF by
JUSTICE POTTER STEWART . g
=

October 27, 1971 [%

e

=

)

Re: No. 70-97, Norfolk & Western R. Co. !

v. Nemitz %

I ’ w

Dear Bill, P
;. <

I am glad to join your opinion for S 5o

the Court in this case. . o E
Sincerely yours, %

213 §:

\ =

~ ) ©

Mr. Justice Douglas RS
: 22

Copies to the Conference
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Supreme Qonrt of the Hnited States
Washington, B. . 205%3
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CHAMBERS OF
JUSTICE BYRON R. WHITE

October 29, 1971

) - < <$
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Re: No. 70-97 - Norfolk & Western
Ry Co., v. Nemltz

Dear Bill:

Please Join me.

Sincerely,

fo

Mr., Justice Douglas
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Copies to Conference
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Supreme Gourt of the United States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL October 27, 1971

Re: No. 70-97 - Norfolk and Western v. Nemitz
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Dear Bill:

N

Please join me. “TE
. | 37

Sincerely, g %

&

g

T.M. -

=

Mr., Justice Douglas

7 B

cc: The Conference
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’\\  Supreme Gonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

October 28, 1971

WO dI0NqOoAdTd

Re: No, 70-97 - N & W Railway Co. v. Nemitz, et al,

Dear Bill:

AL O SNOLLD™TT0D TH

As you anticipated, I may try my hand at a dissent,

I shall let you know definitely by Monday.

TIOSONVIN

Sincerely, |

SIAIA Ld

DID

HO -Ao Bo

Mr, Justice Douglas i

cc: The Conference s
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To: The Chief Justice-

Mr. Justice Black E

Mr. Justice pouglag .

Mr. Justins Harlan 8

Mr. Justice Brennan o

Mr. Justice Stewart ‘ : 8

Mr. Justice White e

Mr. Justice Marshal) ¢ | e

1st DRAFT | \ %

{ f AT From: Blackmun, J, ; a=

SUPREME COURT OF THE UNITED STATES -5
o Circulateq: F—K,Lﬁ/\/ < ; (@)

No. 70-97 S
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Norfolk and Western Rail-1 On Writ of Certiorari to O;
way Company, Petitioner, the United States Court %
. of Appeals for the Sixth Z

Richard Nemitz et al. Cireuit. o

XL

[November —, 1971]

Mkg. JusticE BLACKMUN, dissenting.

I am sympathetic with the respondents and with the
unfortunate predicament in which, largely by their own
acts, they find themselves. I feel, however, that the
Court’s decision to the effect that federal district court
jurisdiction exists here and that the judgment of the
Court of Appeals is to be affirmed amounts only to a
sympathetically imposed judicial cure that is not author-
ized by the Interstate Commerce Act, that is violative of
Congress’ intent, and that ignores unusually clear legisla-
tive history.

In January 1962 the Norfolk & Western and the re-
spondents’ own Brotherhood, and others, entered into
an agreement for the protection of employees in the
event of approval of the anticipated merger. This agree-
ment, by the express terms of its paragraph VIII, was
directed to “the last sentence of Section 5 (2)(f) of the
Interstate Commerce Act.” In October 1965 the rail-
road and the union, and others, entered into an Imple-
menting Agreement. It then follows, it seems to me,
that a number of factors demand a result opposite to
that reached by the Court:

1. The very language of the statute. Section 5 (2)(f)
was added to the Interstate Commerce Act by the Trans-
portation Act of 1940, 54 Stat. 898, 906-907. It is the
Act’s only provision relating to employee benefits. The
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Mr.
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Mr.
Mr.
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2nd DRAFT Mr.

SUPREME COURT OF THE UNITED STATES

Chief Justice

Justice
Justice
Justice
Justice
Justice
Justice
Justice

From: Blackmun,

No. 70-97

Circulated:

Brennan
Stewart
White
Marshall v

Je

Norfolk and Western Rail-)On Writ of CertRewiréalateds [/ / / QZ/ 7(

way Company, Petitioner, the United States Court
v. of Appeals for the Sixth
Richard Nemitz et al. Circuit.

[November 15, 1971]

Mg. JusticE BrackmuN, with whom THE CHIEF
Justice and MR. JusticeE WHITE join, dissenting.

I am sympathetic with the respondents and with the
unfortunate predicament in which, largely by their own
acts, they find themselves. I feel, however, that the
Court’s decision to the effect that federal district court
jurisdiction exists here and that the judgment of the
Court of Appeals is to be affirmed amounts only to a
sympathetically imposed judicial cure that is not author-
ized by the Interstate Commerce Act, that is violative of
Congress’ intent, and that ignores unusually clear legisla-
tive history.

In January 1962 the Norfolk & Western and the re-
spondents’ own Brotherhood, and others, entered into
an agreement for the protection of employees in the
event of approval of the anticipated merger. This agree-
ment, by the express terms of its paragraph VIII, was
directed to “the last sentence of Section 5 (2)(f) of the
Interstate Commerce Act.” In October 1965 the rail-
road and the union, and others, entered into an Imple-
menting Agreement. It then follows, it seems to me,
that a number of factors demand a result opposite to
that reached by the Court:

1. The very language of the statute. Section 5 (2)(f)
was added to the Interstate Commerce Act by the Trans-
portation Act of 1940, 54 Stat. 898 906-907. It is the
Act’s only provision relating to employee benefits. The
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