


Supreme Gonrt of the Vnited Stites
Waslimgton, B. ¢ 20543

CHAMBERS OF
THE CHIEF JUSTICE November 1, 1971

Re: No. 70-93 - NLRB v. Nash-Finch Co.

Dear Bill:
I concur in the above. See small suggestion

in pencil at end of page 2.

e

Regards,

/5
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Mr. Justice Douglas

cc: The Conference
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70-93—OPINION
2 NLRB ». NASH-FINCH CO.

labor practices against the company. The General
Counsel issued a complaint. A hearing was held and a
Trial Examiner sustained the complaint and recom-
mended that the company cease and desist. Shortly
thereafter and before the Board had acted, the union
picketed the stores. The company thereupon petitioned
the Nebraska state court for an injunction. The state
court issued a restraining order, limiting the pickets to
two at each store, enjoining them from blocking or picket-
ing entrances or exits and from distributing literature per-
taining to the dispute which would halt or slow traffic.
The injunction also bans anyone other than a bona fide
union member from picketing unelss he becomes a defend-
ant in the state proceedings, from instigating conversa-
tions with customers in any manner relating to the dis-
pute, fromn mass picketing and acts of physical coercion
against persons driving to work, from “loitering about,
picketing or patrolling the place of work . . . against the
will of such person’”; and the injunction also bars anyone,
other than pickets and named defendant from picketing,
distributing handbills, or otherwise “caus{ing] to be pub-
lished or broadeast any information pertaining to the
dispute . . . between the parties.”

Later the Board entered its decision and order accept-
ing in part the Trial Examiner’s recommendations and
rejecting parts not material to the present controversy.

The Board then filed this suit in the Federal District

R e s

Court seeking to restrain_the{State court injunetion on
the ground that it regnlated conduct which was gov-
erned exclusively by the National Labor Relations Act.
As noted, both the District Court and the Court of
Appeals denied the :Board relief. The Court of Ap-
1)(“115 held that for the purposes of § 2283 the Board
is “an administrative agency of the United States,
and i1s not the United States.” 434 F. 2d., at 975.
Congress from the beginning has restricted the authority
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 70-93

National Labor Relations
Board. Petitioner.
.

On Writ of Certiorari to the
United States Court of
Appeals for the Eighth

Nash-Fineh Company, dba Cireuit

Jack and Jill Stores.
[November —, 1071]

Mr. Justice Dovucras delivered the opinion of the
Court.
28 T. S. C. § 2283 provides:

“A court of the United States may not grant an
injunction to stay proceedings in a State court
except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiection, or to
protect or effectuate its judgments.”

The question is whether the National Labor Relations
Board may, through proceedings in a federal court, en-
join a state court order which regulates peaceful picket-
ing governed by the federal agency. The District Court
rejected the Board's contention that it is within the
i exception to § 2283 recognized in Leiter Minerals Inc. v.

Unated States, 352 1. S. 220, as respects suits brought by
f the United States. The Court of Appeals affirmed. 434
" F. 2d 971. The case is here on a petition for a writ of
certiorari which we granted, 402 U. S. 928.

When a union began organizing employees of certain
stores in Grand Island, Nebraska, the union filed unfair

1 For the history of present § 2283 see H. R. Rep. No. 208, SOth
Cong., 1st Sess., p. AISL.

Chief Justics
Justice Black
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No. 70-93

National Labor Relations
Board, Petitioner.
AN

On Writ of Certiorari to the
United States Court of

Appeals for the Eight!
Nash-Finch Company, dba C‘ilr}cﬁ?t or the Highih
Jack and Jill Stores. ’

[November —, 1071]

M-g. Justice Dotcras delivered the opinion of the
Court.
28 U. 8. C. § 2283 provides:

“A court of the United States may not grant an
injunction to stay proceedings in a State court
except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiction, or to
protect or effectuate its judgments.”

The question is whether the National Labor Relations
Board may, through proceedings in a federal court, en-
join a state court order which regulates peaceful picket-
ing governed by the federal agency. The District Court
rejected the Board's contention that it is within the
exception to § 2283.' recognized in Leiter Minerals, Inc. v.
United States, 352 U. S. 220, as respects suits brought by
the United States. The Court of Appeals affirmed. 434

F. 2d 971. The case is here on a petition for a writ of’

certiorarl which we granted, 402 U. S. 928.
When a union began organizing employees of certain
stores in Grand Island, Nebraska, the union filed unfair

! For the history of present § 2283 see H. R. Rep. No. 203, SOth
Cong., Ist Sess, p. AISL
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SUPREME COURT OF THE UNITED S%&Tﬂ&laud;_[[z;

No. 70-93

National Labor Relations
Board, Petitioner,
.

On Writ of Certiorari to the
TUnited States Court of
. Appeals for the Itighth
Nash-Finch Company, dba }I . °
o Circuit.
Jack and Jill Stores.

[ November —, 1971]

MR. Justice Dotcras delivered the opinion of the

Court.
28 U. S. C. § 2283 provides:

“A court of the United States may not grant an
mjunction to stay proceedings in a State court
except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiction, or to
protect or effectuate its judgments.”

The question is whether the National Labor Relations
Board may, through proceedings in a federal court, en-
join a state court order which regulates peaceful picket-
ing governed by the federal agency. The District Court
rejected the Board's contention that it is within the
exception to § 2283." recognized in Leiter Minerals, Inc. v.
United States, 352 U. S. 220. as respects suits brought by
the United States. The Court of Appeals affirmed. 434
F. 2d 971. The case is here on a petition for a writ of
certiorari which we granted, 402 U. S. 928,

When a union began organizing employees of certain
stores in Grand Island, Nebraska, the union filed unfair
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tFor the history of present § 2253 see H. R. Rep. No. 208, SOth
Cong., 1st Sess.,, p. A1S1.
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SUPREME COURT OF THE UNITED STATES
No. 70-93

National Labor Relations
Board, Petitioner.
V.

On Writ of Certiorari to the
United States Court of

A Is for the Eighth
Nash-Finch Company, dba Cili}(:ﬁ?ts or the Hig

Jack and Jill Stores.
[November —, 1071]

Mg. Justice Dotcras delivered the opinion of the
Court.
28 U. S. C. § 2283 provides:

“A court of the United States may not grant an
injunction to stay proceedings in a State court
except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiction, or to
protect or effectuate its judgments.”

The question is whether the National Labor Relations
Board may, through proceedings in a federal court, en-
join a state court order which regulates peaceful picket-
ing governed by the federal agency. The District Court
rejected the Board's contention that it is within the
exception to § 2283.' recognized in Leiter Iinerals, Inc. v.
United States, 352 U. 8. 220, as respects suits brought by
the United States. The Court of Appeals affirmed. 434
F. 2d 971. The case is here on a petition for a writ of
certiorart which we granted, 402 TU. 8, 928,

When a union began organizing employees of certain
stores in Grand Island, Nebraska, the union filed unfair

tFor the history of present § 2283 see H. R. Rep. No. 208, S0th
Cong., 1st Sess, p. A181.
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No. 70-93

National Labor Relations
Board, Petitioner.
2.

On Writ of Certiorari to the
United States Court of
Appeals for the Eighth

Nash-Finch Company, dba Circuit

Jack and Jill Stores.

{ December —, 1971]

Mz. JusticE Doutcras delivered the opinion of the
Court.
28 U. 5. C. § 2283 provides:

“A court of the United States may not grant an
injunction to stay proceedings in a State court
except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiction, or to
protect or effectuate its judgments.”

The question is whether the National Labor Relations
Board may, through proceedings in a federal court. en-
join a state court order which regulates peaceful picket-
ing governed by the federal agency. The District Court
rejected the Board’s contention that it is within the
exception to § 2283, recognized in Leiter Minerals, Inc. v.
United States, 352 U. 8. 220, as respects suits brought by
the United States. The Court of Appeals affirmed. 434
F. 2d 971. The case is here on a petition for a writ of
certiorari which we granted, 402 U. S. 928,

When a union began organizing employees of certain
stores in Grand Island, Nebraska, the union filed unfair
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*For the history of presemt § 2283 see H. R. Rep. No. 208, SOth
Cong., 1st Sess., p. A181.

3




2

w
v Y

2

November 18, 1971

RE: No.70-93 - N.L.R.B. v. Nash Finch

aoyd3y
S UM

Dear Byron:

Please add the following at the foot of

your opinion at the appropriate time. I am
not circulating this note to the Conference.

"Mr. Justice Brennan would affirm
the judgment of the Court of Appeals
for the reasons stated in Part I of the
dissenting opinion of Mr. Justice White, "

2

Sincerely,
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Mr. Justice White
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Supreme Court of the Vnited States
Waslhington, B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

November 4, 1971

HL WO¥4 aQiIdINaoAaa™

Re: No. 70-93 -- NLRB v. Nash-Finch Co.

Dear Bill,

I am glad to join your opinion for the
Court in this case.

Sincerely yours,

v

Mr. Justice Douglas

Copies to the Conference
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1st DRAFT

SUPREME COURT OF THE UNITED STATES™: "™ -
Circulatced:_ o/ — (2.2

Recirculateq:

No. 70-93

National Labor Relations

Board, Petitioner, On Writ of Certiorari to the

v Uuited States Court of
. ’ Appeals for the Eighth
Nash-Finch Company, dba C%rlcuit °
Jack and Jill Stores. )

[ November —, 1971]

Mzr. JusticE WHITE, dissenting.

I

The National Labor Relations Board here sues in fed-
eral court to enjoin the enforcement of a state court
injunction against picketing. Section 2283 bars such in-
junctions except in specified situations. One exception
permits injunctions by a federal court which are “neces-
sary in aid of its jurisdiction.” The majority rightfully

© concedes that this exception is inapplicable here. A
state court injunction 4s no way interferes with the
Board's admitted power to prevent unfair labor prac-
tices or to secure federal injunctions in those situations
specifically identified by Congress. Capital Service, Inc.
v. Board, 347 U. 8. 501 (1934), amply protects the
Board power to enjoin state court proceedings where an
unfair labor practice is in progress and the jurisdiction
of a federal court might later be invoked, but no such
Board adjudication was occurring here concerning the
picketing. Capital Service is not controlling. '
Leiter Minerals v. United States, 352 U. S. 220 (1957),
held that the restrictions of § 2283 do not apply to the
Federal Government. The Board identifies itself with
the United States and therefore asserts that § 2283 is
applicable to it. I cannot agree. The juridical status
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Qfﬁ/w\ To: The Chief Justiae
LN Mr. Justice Black
Mr. Justiae Douglas
Mr, Justica
Mr, Justice Brennan
Mr_. Justics Stewart

/7z /=3 9 :
iLME. Justies Marshal?
Mr. Just:ic

2 Blackmys
2nd DRAFT

Harlan

SUPREME COURT OF THE UNITED STATES®: Wnite, J. =
Circulatceds ___ I =

No. 70-93 N :

Recirculated: _s/- 22 - g

National Labor Relations :
A o OIS 5 Wit of Certiorari to the E

Board, Petitioner,
V.

TUnited States Court of

Appeals for the Iighth

Nash-Finch Company, dba Cilrlcuit °
Jack and Jill Stores. '

[November —, 1971]

Me. JusticeE WHITE, dissenting.

I

The National Labor Relations Board here sues in fed-
eral court to enjoin the enforcement of a state court
injunction against picketing.! Section 2283 bars such in-

LOATI0D 9HL WOY4 @

tAlthough the Board had held an unfair labor practice hearing P
and had found the emplover guilty of certain unfair labor practices

while exonerating it of others, this proceeding is not relevant to the
issues in the present case because it did not concern the union’s
picketing. The union had originally filed a complaint and an elec-
tion petition with the Board, charging the emplover with a refusal
to bargain and with interfering with the employees’ rights to orga-
nize. A complaint was issued, and a hearing held. The trial
examiner on April 2%, 1969, found the emplover guilty of certain
§S () (1) and §8(a)(5) unfair Iabor practices and entered a
cease and desist order against certain activities of the employer.
A month after the trial examiner’s deecision, the union began its
picketing, and the emplover then secured the state court injunction
limiting the picketing which is at issue in this ease. On Augnst 27,
1969, the Board filed a complaint in federal district court seeking
to rextrain the emplover from enforcing the state court injunction.
On Sept. 17, 1969, the Board reversed the decision of the trial
examiner and held that the employer was not guilty of a §5 (0) (5)
refusal to bargain nor of certain of the §§ (a) (1) violations the
trial examiner had found, but it found the emplover guilty of certain
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I\\t’\ Supreme Conrt of the Tnited States
Washington, . €. 20503

CHAMBERS OF
JUSTICE THURGOOD MARSHALL November 10, 1971

Re: No. 70-93 - NLRB v. Nash-Finch Company

Dear Bill:

Please join me.

Sincerely, VL

T.M.

Mr. Justice Douglas

cc: The Conference
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Supreme Qonurt of the Hnited Stutes
Waslington, B. @. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

November 5, 1971

Re: No. 70-93 - NLRB v. Nash-Finch Co.

Dear Bill:

Subject to any dissent which may be forthcoming
and circulated, please join me in your proposed opinion
for this case.

I have one comment which is more of an inquiry
than a suggestion. I believe that the Government does not
claim here that the state court injunction is invalid in its
entirety. See Appendix, pages 33-34, and page 2 of the
Board's reply brief, If I am correct as to this, would there
be any merit in remanding the case rather than reversing
it outright? The effect would be that the lower courts
would then have to consider on the merits the injunctive
relief claimed by the NLRB.

40 SNOLLOATIOD dHL WOdA qADAA0UdTN

Sincerely,

’

g

Mr. Justice Douglas

cc: The Conference
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