


Supreme Qonet of the Hnited States
Washington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE

November 30, 1971

Re: No., 70-88 - S&E Contractors v. U. S.

MEMORANDUM TO MR. JUSTICE BLACKMUN:

Bill's dissent seems to me to have the better of the argument.

My experience in the Department (where all those cases were on
my desk) pulls me somewhat due to wide variations in the agencies
and their personnel and traditions.

However, Bill's page 8 (third draft) second full paragraph gives me
some trouble. The Attorney General is not just another attorney
bound to assert or defend all that any agent of the Executive Branch
desires. Rather he is a co-equal and in this case he could, by long
tradition and practice, have gone either way.

I expressly disagree with the two final sentences on page 8 that ''it

is the duty of the Attorney General to implement [the] decision" of an
agency. On several occasions I flatly declined to do so. The Attorney
General's duty and role are something more and something less than
Bill sets out. For example, when the Maritime Commission (circa
1946-48) flouted the statutes in fixing a subsidy to the S.S. United
States, a terrible row occurred between the GAO and Commerce and
it reached Truman's desk for personal decision, It was still there
when Eisenhower came in and I was requested to resolve it. I could
have gone either way and did so in effect by the compromise we then

worked out.

I will see if Bill is amenable to modifying page 8 a bit and if not I
plan to join him with that reservation.

Regards,
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TWashboaton, T ¢ I0543

. CHAMBERS OF
THE CHIEF JUSTICE
December 9, 1971

HYHL HWHONd ai1)0a0M.159%

Re: No. 70-88 - S&E Contractors v, U. S.

A T10D

-

Dear Bill:

This will confirm that the opinion of the Couxrt
in the above case has now been reassigned to you.

Regards,

LR
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Mr, Justice Douglas

cc: The Conference
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W Supreme Comrt of the Puited States
’ Waslington, B. €. 20543

CHAMBERS OF January 3, 1972
THE CHIEF JUSTICE

No,., 70-88 -- S & E Contractors v. U.S.

Dear Bill:

I have already joined you and confirm
that as to the most recent draft circulated. I
contemplate having Harry recite that I also
join in his concurring opinion provided he makes
clear that he joins your opinion, as I.believe he
intends.

Regards,

Mr. Justice Douglas
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Suyreme Qourt of the Hnited States
Washington, B. . 20543

CHAMBERS OF April 14, 1972
THE CHIEF JUSTICE

No., 70-88 =~ S&E Contractors v. United States

Dear Bill:
Please join me,

~Regards,

A 7% )

——

o
,

Mr,. Justice Douglas

Copies to the Conference
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@ Supreme Gourt of the Hnited States
Washingtow, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE April 17, 1972

AN G0AJdIT

TO0J HHI WO

Re: No. 70-88 - S&E Contractors v. U. S.

Dear Harry:
Please join me in your concurring opinion.

Regards,
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Mr., Justice Blackmun

cc: The Conference
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 70-88
S&IE Contractors, Ine..
Petitioner, On Writ of Certiorari to the
V. United States Court of Claims.
Umted States.
[ December —, 1971]

Mpg. Justice DoucLas, dissenting.

I cannot agree with the majority’s conclusion that the
Wunderlich Act, 41 TU. S. C. §§ 321-322, gives the De-
partment of Justice—one agency of Government—the
power to challenge decisions made by the Atomic Energy
Commission—another agency of Government. Here,
AEC contracted with petitioner and provided a method
for resolving disputes with that contracting agency.
That method was followed and disputes were decided in
favor of petitioner, but the Department of Justice refused
to comply with the decision of the AEC rendered in
accordance with the terms of the contract. The ma-
jority now places its imprimatur on a practice which lacks
that fair dealing which a private citizen should be able
to expect from his government.

On August 4, 1961, petitioner contracted with the
Atomic Energy Commission to build a testing facility at
the National Reactor Test Station in Idaho. The work
was completed and accepted by the Atomic Energy .Com-
mission on June 29, 1962. Because of various changes
in contract specifications and difficulties in meeting per-
formance schedules, petitioner submitted a series of
claims to the contracting officer for resolution under the




3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-88
S&E Contractors, Inc.,
Petitioner, On Writ of Certiorari to the
. United States Court of Claimns.
United States.

[December -——, 1071]

Mg. Justick Doucras, dissenting.

I cannot agree with the majority’s conclusion that the
Wunderlich Aect, 41 U. S. C. §§ 321-322, gives the De-
partment of Justice—one agency of Government—the
power to challenge decisions made by the Atomic Energy
Commission—another agency of Government. Here,
ATC contracted with petitioner and provided a method
for resolving disputes with that contracting agency.
That method was followed and disputes were decided in
favor of petitioner, but the Department of Justice refused
to comply with the decision of the AEC rendered in
accordance with the terms of the contract. The ma-
jority now places its imprimatur on a practice which lacks
that fair dealing which a private citizen should be able
to expect from his government.

On August 4, 1961, petitioner contracted with the
Atomic Energy Commission to build a testing facility at
the National Reactor Test Station in Idaho. The work
was completed and accepted by the Atomic Energy Com-
mission on June 29, 1962. Because of various changes
in contract specifications and difficulties in meeting per-
formance schedules, petitioner submitted a series of
claims to the contracting officer for resolution under the
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4th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-88

S&E Contractors, Ine.,

iPetitioner, On Writ of Certiorari to the
v. United States Court of Claims.
United States.

[December —, 1971]

Mg, JusticE DougLas, dissenting.

nnot agree with the majority’s conclusion that the
Wunderlich Aect, 41 U. S. C. §§ 321-322, gives the De-
partment of Justice—one agency of Government—the
power|to challenge decisions made by the Atomic Energy
Commiission—another agency of Government. Here,
AEC contracted with petitioner and provided a method
for resolving disputes with that contracting agency.
That method was followed and disputes were decided in
favor of petitioner, but the Department of Justice refused
to comply with the decision of the AEC rendered in
accordance with the terms of the contract. The ma-
jority now places its imprimatur on a practice which lacks
that fair dealing which a private citizen should be able
to expect from his government.

On August 4, 1961, petitioner contracted with the
Atomid Energy Commission to build a testing facility at
the National Reactor Test Station in Idaho. The work
was completed and accepted by the Atomic Energy Com-
mission on June 29, 1962. Because of various changes
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5th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-88

S&E Contractors, Ine..

Petitioner. On Writ of Certiorart to the
V. Tnited States Court of ('laims.

United States.
[December —, 1971]

Memorandum from Mg. Justice DotcLas.

I do not believe that the Wunderlich Act, 41 U. S. C.
§§ 321-322 gives the Department of Justice—one agency
of Government—the power to challenge decisions made
by the Atomic Energy Commission—another agency of
Government.—Here, AEC contracted with petitioner and
provided a method for resolving disputes with that con-
tracting agency. That method was followed and disputes
were decided in favor of petitioner, but the Department
of Justice refused to comply with the decision of the AEC
rendered in accordance with the terms of the contract.
The majority now places its imprimatur on a practice
which lacks that fair dealing which a private citizen
should be able to expect from his government.

Congress could give the Department of Justice that
authority, making it a real ombudsman. But I do not
think it did so by the Wunderlich Act.

On August 4, 1961, petitioner contracted with the
Atomic Energy Commission to build a testing facility at
the National Reactor Test Station in Idaho. The work
was completed and accepted by the Atomic Energy Com-
mission on June 29, 1962. Because of various changes
in contract specifications and difficulties in meeting per-
formance schedules, petitioner submitted a series of
“ claims to the contracting officer for resolution under the



6th DRAFT

SUPREME COURT OF THE UNITED STATES ~ - ez

No. 70-88
S&E Contractors, Inc.,
Petitioner. On Writ of Certiorari to the [\% -
V. United States Court of Claims. ; /

United States.
{ December —, 1971]

NMemoranduim from Mg. JusticE DotGLas.

I do not believe that the Wunderlich Act, 41 U. S. C.
$§¥321-322 gives the Department of Justice—one agency
of Government—the power to challenge decisions made
by the Atomic Energy Commission—another agency of
Government. Here, AEC contracted with petitioner and
provided a method for resolving disputes with that con-
tracting agency. That method was followed and disputes
were decided in favor of petitioner, but the Department R
of Justice refused to comply with the decision of the AEC A
rendered in accordance with the terms of the contract. LW
Congress could give the Department of Justice that
authority, making it a rcal ombudsinan. But I do not
think it did g0 by the Wunderlich Aect,
On August 4, 1961, petitioner contracted with the
Atomic Energy Commission to build a testing facility at
the National Reactor Test Station in Idaho. The work
was completed and accepted by the Atomic Energy Com-
mission on June 29, 1962. Because of various changes
in contract specifications and difficulties in meeting per-
formance schedules, petitioner submitted a series of
claims to the contracting officer for resolution under the
standard disputes clause contained in the contract.' ask-

"The contract provided:

“6. Disputes

“(a) Except as orherwise provided m this contract, any dispute
concerning a question of fact arising uunder thiz contract which is
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SUPREME COURT OF THE UNITED STATES

No. 70-83 : ) \7 j/_;?_é_,

s& s Contractors, Ine.,)
Petitioner, On Writ of Certiorari to the
. United States Court of Claims.
United States.

[December —, 1971}

Mr. Justice Doucras delivered the opinion of the
Court.

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly er-
roneous as necessarily to imply bad faith, or is not sup-
ported by substantial evidence.” !

t The Wunderlich Act, 68 Stat. 81,41 U. 8. C. §§ 321-322, provides:

“41 U.8.C.321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by sub-
stantial evidence.

“41 U. 8. C. 322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,
representative, or board.”
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8th DRAFT Il e

No. 70-88 Sonirogt

S&E Contractors, Ine..

Petitioner. On Writ of Certiorari to the
. United States Court of C'laims.

United States,
[December —, 1971]

Mgr. Justice Dotaeras delivered the opinion of the
Court.

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Aet. “That . . . the same is
fraudulent or capricious or arbitrary or so grossly er-
roneous as necessarily to imply bad faith, or is not sup-
ported by substantial evidence.”?

* The Wunderlich Act, 68 Srat. 81. 41 T. 8. C. §§ 321-322, provides:

“41U.8.C. 321:

“No provision of any contract entered into by the United States,
relating to the finulity or conclusiveness of any decision of the head
of any department or ageney or his duly authorized representative
or board in a dispute involving a question arvising under such con-
tract. shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and concluzive unless the
same 1 fraudulent or eapricious or arbitrary or so grosslv crroneous
ax neceszarily to imply bad faith, or s not supported by sub-
stantial evidence.

“41 U. 8. C. 322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,
representative, or board.”
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SUPREME COURT OF THE UNITED STATES

No. 70-88
S&E Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
V. United States Court of Claims.

United States.
[December —, 1971]

Mg, Justice Doucras delivered the opinion of the
Court.

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly er-
roneous as necessarily to imply bad faith, or is not sup-
ported by substantial evidence.”*

1 The Wunderlich Act, 68 Stat. 81,41 U. 8. C. §§ 321-322, provides:

“41U.8.C.321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by sub-
stantial evidence.

“41 U. 8. C. 322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,
representative, or board.”
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10th DRAFT

SUPREME COURT OF THE UNITED STATES
No. 70-88

S&E Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
v, United States Court of Claims,

United States.
[December —, 1971]

Mgr. Justice Doucras delivered the opinion of the
Court,

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly er-
roneous as necessarily to imply bad faith, or is not sup-
ported by substantial evidence.”*

1The Wunderlich Act, 68 Stat. 81,41 U. S. C. §§ 321-322, provides:

“41 U.8.C. 321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by sub-
stantial evidence.

“41 U. 8. C. 322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,
representative, or board.”
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ported by substantial evidence.

11th DRAFT

SUPREME COURT OF THE UNITED STATES
No. 70-88

S&IE Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
V. United States Court of Claims.

United States.
[January —, 1972]

Mz. Justick Doucras delivered the opinion of the
Court.

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly er-
roneous as necessarily to imply bad faith, or is not sup-

1

1 The Wunderlich Act, 68 Stat. 81,41 U. S. C. §§ 321-322, provides:

41 U. 8. C. §321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by sub-
stantial evidence.”

41 U. 8. C. §322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,
representative, or board.”

FROM THE COLLEC'I‘IONS OF,:IEP HAI{IEvDIVISION’;N .LBRARY “OF "CONGRESS~),.
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12th DRAFT

SUPREME COURT OF THE UNITED STATES

No. 70-88
S&E Contractors, Inc.,
Petitioner, On Writ of Certiorari to the
. United States Court of Claims.

United States.
[January -—, 1972]

Mgr. Justice Doucras delivered the opinion of the
Court.

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly er-
roneous as necessarily to imply bad faith, or is not sup-
ported by substantial evidence.”*

1 The Wunderlich Act, 68 Stat. 81,41 U. 8. C. §§ 321-322, provides:

41 U. 8. C. §321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by sub-
stantial evidence.”

41 U. 8. C. §322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,
representative, or board.”
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SUPREME COURT OF THE UNITED SPATES" "

. e
DA IO

No. 70-88

S&TS Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
. United States Court of (laims.

United States.
[January —, 1972]

Mgr. Justice Dotcras delivered the opinion of the
Court.

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly er-
roneous as necessarily to imply bad faith, or is not sup-
ported by substantial evidence.”?

1 The Wunderlich Act, 68 Stat. 81,41 U. 8. C. §§ 321-322, provides:

41 U. 8. C. §321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or hoard in a dispute involving a equestion arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
sume is fraudulent or eapricious or arbitrary or so grossly erroneous
as meeessarily to imply bad faith, or is not supported by sub-
stantial evidence.”

41 U. 8. C. §322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,
representative, or hoard.”
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A6th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-88
S&E Contractors, Inec.,
Petitioner, On Writ of Certiorari to the
V. United States Court of Claims,

United States.
[April —, 1972]

Mzr. Justice Doucras delivered the opinion of the
Court.

The question presented in this case is whether the:
Department of Justice may challenge the finality of a
contract disputes decision made by the Atomic Energy
Commission in favor of its contractor, where the contract
provides that the decision of AEC shall be “final and
conclusive.” Section 321 of the Wunderlich Act leaves
open for contest a claim that “is fraudulent or capricious
or arbitrary or so grossly erroneous as necessarily to imply
bad faith, or is not supported by substantial evidence.”*

1 The Wunderlich Act, 68 Stat. 81, 41 U. S. C. §§ 321-322, provides:

41 U. 8. C. §321:

“No provision of any contract entered into by the United States,.
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how--
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by sub-
stantial evidence.”

41 U. 8. C. §322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,.
representative, or board.”
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SUPREME COURT OF THE UNITED STATES

Circulated:

No. 70-88 )
Recirculated:‘f-' /

S&E Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
v United States Court of Claims.
United States.

[April —, 1972]

YATTI0) dHL WOd4 a40Ndodddd

Mgr. JusTicE Dotgras delivered the opinion of the
Court.

The question presented in this case is whether the
Department of Justice may challenge the finality of a
contract disputes decision made by the Atomic Energy
Commission in favor of its contractor, where the contract
provides that the decision of AEC shall be “final and
conclusive.” Section 321 of the Wunderlich Act leaves
open for contest a claim that “is fraudulent or capricious
or arbitrary or so grossly erroneous as necessarily to imply
bad faith, or is not supported by substantial evidence.”*

I3
I8

1 The Wunderlich Act, 63 Stat. 81, 41 U. S. C. §§ 321-322, provides:

41 U.S. C. §321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to Imply bad faith, or iz not supported by sub-
stantial evidence.”

41 U. S. C. §322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official,
representative, or board.”
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o o T SR : = ¢ oolle ustice
Mr. Justice Black
Mr. Justice Douglas
Mr. Justice Harlan
Mr. Justic=z Stewart
Mr. Justice White
Mr. Justice Marshal.
Mr. Justice Blackmy

1st DRAFT

SUPREME COURT OF THE UNITED STATES Prevecs. J-
Circulated: //7/&}/"2/

Recirculated:

S&E Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
. United States Court of Claims.

United States.
[December —, 1971]

MRg. JusticE BRENNAN delivered the opinion of the
Court.

The question presented in this case is whether the
Government is entitled to challenge a contract disputes
decision rendered by an agency in favor of a Government
contractor under the standards for judicial review speci-
fied in the proviso to § 321 of the so-called Wunderlich
Act, “That any such decision shall be final and conclusive
unless the same is fraudulent or capricious or arbitrary or
so grossly erroneous as necessarily to imply bad faith,
or is not supported by substantial evidence.” *

1 The Wunderlich Act, 68 Stat. 81, 41 U. S. C. §§ 321-322 provides:

“41 U. S. C. 321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by substantial
evidence.

“41 U. 8. C. 322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official, repre-
sentative, or board.”
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MR. JusticE BRENNAN delivered the opinion of the
Court.

The question presented in this case is whether the
standards for judicial review specified in the proviso to
§ 321 of the so-called Wunderlich Aect, “That any such
decision shall be final and conclusive unless the same is ,
fraudulent or capricious or arbitrary or so grossly erron- :
eous as necessarily to imply bad faith, or is not supported
by substantial evidence,”* are available to the Govern-
ment to challenge a contract disputes decision rendered
by an ageney in favor of a Government contractor.

)

t The Wunderlich Act, 68 Stat. 81, 41 U. 8. C. §§ 321-322 provides:

“41 U. 8. C. 321

“No provision of any contract entered into by the United States,
relating to the finality or conelusiveness of any decision of the head
of any department or ageney or his duly authorized representative
or board in a dispute involving a question arizing under such con-
tricet, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to eases where fraud by such
official or his said representative or board is alleged: Prowvided, hoiw-
ever, That any such decision shall be final and conelusive unless the
ame is fraudulent or eapricious or arbitrary or o0 groszlv erroneous
as necessarily to imply bad faith, or is not supported by substantial

‘N_OISIAI(I LATIISANVH dHL 40 SNOLLD

evidence.

“41 U. 8. C. 322:

“No Government contract zhall contain a provision making final
ol a question of law the deeision of any administrative offieial, repre-
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SUPREME COURT OF THE UNITED STATES

No. 70-88

rot

S&E Contractors, Inc.,
Petitioner, On Writ of Certiorari to the
. United States Court of Claims.

United States.
[December —, 1971]

Mgr. Justice BRENNAN delivered the opinion of the
Court.

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly erro-

neous as necessarily to imply bad faith, or is not sup-
»1

* The Wunderlich Act, 68 Stat. 81,41 U. 8. C. §§ 321-322, provides:

“41 U. 8. C. 321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, how-
ever, That any such decision shall be final and conclusive unless the
same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by substantial
evidence.

“41 U. 8. C. 322:

“No Government contract shall contain a provision making final
on a question of law the decision of any administrative official, repre-
sentative, or board.”
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Petitioner, On Writ of Certiorari to the T
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[{December —, 1971]

MRr. Justick BRENNAN delivered the opinion of the
Court. [

e

he question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes decision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly erro-
neous as necessarily to imply bad faith, or is not sup-
ported by substantial evidence.”?

1 The Wunderlich Act, 68 Stat. 81,41 U. 8, C. §§ 321-322, provides:

“41 U. 8. C. 321:

“No provision of any contract entered into by the United States,
relating to the finality or conclusiveness of any decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded in any suit now filed or to be filed as limiting
judicial review of any such decision to cases where fraud by such
! official or his said representative or board is alleged: Prowvided, how-
ever, That any such decision shall be final and conclusive unless the
same is_fraudulent or eapricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith, or is not supported by substantial
evidence.

: “41 U. 8. C. 322:
' “No Government contract shall contain a provision making final
i on a question of law the decision of any administrative official, repre-

\ sentative, or board.”
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Supreme Qourt of the ¥nited States
Waslington, B. (. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

December 9, 1971

RE: No, 70-88 - S & E Contractors v.
United States

JHL WOYA di4HnNdoddTd

Dear Chief:

I had the enclosed at the Printer before
I got your notice that you had reassigned the
opinion to Bill. Since it's prepared, I thought
I'd send it around anyway. The important
change is an addition at the end of Part L

Sincerely,

s
7

e

The Chief Justice

cc: The Conference
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5th DRAFT

Chiel Justiz.
Justice Blauk
Justice Dcuglac
Justice Harlan
Justiece Stewar™
Justice White
Justice Marshal.
Justice Blarum:

*

Cireulated i -

SUPREME COURT OF THE UNITED STATES

Recireulared s P ar0-0t

No. 70-88

S&E Contraetors. Ine.,

Petitioner, On Writ of Certiorari to the
. Tnited States Court of Claims.
United States.

[December —, 1971]

Mr. JusticE BrexNaN delivered the opinion of the
Court.

The question presented in this case is whether the
Government may challenge the finality of an agency’s
contract disputes deecision in favor of a Government con-
tractor on the grounds specified in the proviso to § 321
of the so-called Wunderlich Act, “That . . . the same is
fraudulent or capricious or arbitrary or so grossly erro-

neous as necessarily to imply bad faith, or is not sup-
ported by substantial evidence.”*

* The Wunderlich Act, 6S Stat. 81,41 U. 8. C. §§ 321-322, provides:

“41 U. 8. C. 321:

“No provision of any contract entered into by the United States,
reluting to the fnality or conclusiveness of anyv decision of the head
of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such con-
tract, shall be pleaded In any suit now filed or to be filed as limiring
judicial review of any such decision to cases where fraud by such
official or his said representative or board is alleged: Provided, hoir-
cver, That any such decision shall be final and conclusive unless the
same i3 fraudulent or eapricious or arbitrary or o grossly erronecous
as necessarily to imply bad faith, or is not zupported by substantial
evidence,

“11 U8 Co322:

“No Government contract shall coutain a provision making finul
on a question of Inw the decision of uny administrative official, repre-
sontative, or board.”
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Suprenre Cuust of fhe Anited Siates
Washington, D. €. 20543

CHAMBERS OF

JUSTICE WM. J. BRENNAN. JUR. . ’ December 15’ 1971

b

MEMORANDUM TO THE CONFERENC

RE: No. 70-88 - S & E Contractors v. United States

I shall in due course circulate a dissent in the

above,

w.J.B. Jdr.
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To: The Chief Justice

7 . Justioe Douglas
M Mr. Justice Stewart

; Mr. Justice White

Mr. Justice Marshall
Mx. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist

R Lt s ko o ol
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1st DRAFT
. From: Brennan, J.
SUPREME COURT OF THE UNITED STATES
- Ciroulated: 7/ 97//2_2
No. 7
0. 70-88 Recirculated:
S&IE Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
. United States Court of ("laims,

United States.

Mg. JusTIiCE BRENNAN, dissenting.

Today’s decision does more than gut the Wunderlich
Act. It also destroys the equality before the courts be-
tween Government and contractor built into a structure
of law developed over a century to regulate the enforce-
ment of disputes clauses in procurement contracts. The
salient features of that structure, eliminated by today’s
decision, are:

First. Since 1878, this Court has held that the parties
may agree that the decision of an official of one of them
upon a matter in dispute under the contract will be final
and conclusive and, further, that the official’s decision
is not subject to a court’s revisory power in the absence
of fraud or gross mistake necessarily implying bad faith
by the official. Kihlberg v. United States, 97 U. S. 398
(1878).

Today's decision holds that the Wunderlich Act
prohibits the Government from entering into a con-
tract that affords it the right to judicial review of
disputes decisions on any ground, including fraud.
A statute that bars finality is construed to require
finality.

Second. The finality of a disputes decision may be
challenged for fraud or on other permissible grounds by
the party whose official rendered it as well as by the
contractor. The right to judicial review is a two-way
street. Chicago, S. F. & Calif. R. R. v. Price, 138 U. S.

Reproduced from the Collections of the Manuscript Division, Library of Congress
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2nd DRAFT

SUPREME COURT OF THE UNITED STATHSon: Brennan, J.
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= ust

. Justice Do
. Justice Stey:

Justice White

. Justice Marsh
. Justice Black
. Justice Powel

Justice Rehng

Circulated:

Recirculated: / -4 /7

No. 70-88
S&EE Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
v, United States Court of C'laims.

United States.
[January —, 1972]

Mgr. JusticE BrenNaN, with whom MRg. JusTicE
WHiTE and MR. JusTicE MARSHALL join, dissenting.

Today’s decision does more than gut the Wunderlich
Act. Tt also destroys the equality before the courts be-
tween Government and contractor built into a structure
of law developed over a century to regulate the enforce-
ment of disputes clauses in procurement contracts. The
salient features of that structure, eliminated by today’s
decision, are:

First. Since 1878, this Court has held that the parties
may agree that the decision of an official of one of themn
upon a matter in dispute under the contract will be final
and conclusive and, further, that the official’s decision
is not subject to the courts’ revisory power in the absence
of fraud or gross mistake necessarily implying bad faith
by the official. Kihlberg v. United States, 97 U. S. 398
(1878). Congress enacted the Wunderlich Act to expand
the grounds for the exercise of this judicial power.

Today’s decision holds that the Wunderlich Act
prohibits the Government from entering into a con-
tract that affords it the right to judicial review of
disputes decisions on any ground, including fraud.
A statute that bars finality is construed to require
finality.

Second. The finality of a disputes decision may be

challenged for fraud or on other permissible grounds by
the party whose official rendered it as well as by the

Oct 7// e @gﬁé
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) \\x\ Supreme Qourt of the United States
MWashington, B. . 20513

CHAMBERS OF

JUSTICE wM.u. BRENNAN, JR.  April 4, 1972

RE: No. 70-88 - S & E Contractors v. United
States

Dear Bill:
In due course I shall circulate a dissent

in the above.

Sincerely,

/ /éi’é—f\;’
i

[

Mr. Justice Douglas

cc: The Conference

FTT0D FAHT WOMNI 353711\ 77

&
-
c
2
n
)
]
=
éw
=
wn
o
=
it
~
H
o
'—‘
<
P
wn
H
S
=
L
=]
s
=
>
-]
’-cw-
=t
=
a
)
z
E%:
A
ne




O

EEEEEEED

3rd DRAFT

SUPREME COURT OF THE UNITED STATES oo 1.

No. 70-88 Circulated:

Recirculated: 7/ /7l

S&E Contractors. Ine.,
Petitioner, On Writ of Certiorari to the
v, United States Court of Claims.

United States.
[January —, 1972]

Mr. JusticE BRENNAN, dissenting.

This is a suit by petitioner against the United States
to recover on a contract between petitioner and the
Atomic Energy Commission. The contract included a
“disputes clause,” which provided that the Commission
would decide any factual disputes that arose under the
contract and that its decision would “be final and con-
clusive unless determined by a court of competent juris-
diction to have been fraudulent, or capricious, or arbi-
trary, or so grossly erroneous as necessarily to imply
bad faith, or not supported by substantial evidence.”
The disputes clause also provided that while it did “not
preclude consideration of law questions in connection
with [disputes] decisions,” it was not to “be construed
as making final the [Commission’s] decision . . . on a
question of law.” Disputes arose during performance of
the contract, and the Commission decided them in peti-
tioner’s favor. The General Accounting Office, how-
ever, when rendering an advance opinion requested on
behalf of the Commission as to one of the disputed
items, disagreed with the Commission’s decision, and
for that reason the Commission refused to pay. In peti-
tioner’'s subsequent suit in the court of claims, petitioner
relied upon the Commission’s decision as a “final and
conclusive” resolution of the disputes. entitling peti-
tioner to summary judgment. The Department of Jus-

Chief Justics
Justice Douuglas
Justice Stewart
Justice White
Justice Marshall .~
Justice Blackmun
Justice Powell
Justice Rehnquist
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Mr. Justice .
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4th DRAFT Circulatec
SUPREME COURT OF THE UNITED STAR¥Srcu1-: + “4-r¥-72

No. 70-88

S&E Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
. TUnited States Court of Claims.

United States.
[January —, 1972]

Mgr. Justick BrReEnNAN, with whom MR. JUSTICE
WHITE and MR. JUusTicE MARSHALL join, dissenting.

This is a suit by petitioner against the United States
to recover on a contract between petitioner and the
Atomic Energy Commission. The contract included a
“disputes clause,” which provided that the Commission
would decide any factual disputes that arose under the
contract and that its decision would “be final and con-
clusive unless determined by a court of competent juris-
diction to have been fraudulent, or capricious, or arbi-
trary, or so grossly erroneous as necessarily to imply
bad faith, or not supported by substantial evidence.”
The disputes clause also provided that while it did “not
preclude consideration of law questions in connection
with [disputes] decisions,” it was not to “be construed
as making final the [Commission’s] decision . . . on a
question of law.” Disputes arose during performance of
the contract, and the Commission decided them in peti-
tioner's favor. The General Accounting Office, how-
ever, when rendering an advance opinion requested on
behalf of the Commission as to one of the disputed
items, disagreed with the Commission’s decision, and
for that reason the Commission refused to pay. In peti-
tioner’s subsequent suit in the Court of Claims, petitioner
relied upon the Commission’s decision as a “final and
conclusive” resolution of the disputes, entitling peti-
tioner to summary judgment. The Department of Jus-
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Mr, Justice Douglas
. Justice Stewart

. Justice White

Justice Powell
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SUPREME COURT OF THE UNITEDSFTE&TES

Justice Marshall
. Justice Blacknmun

Justice Rehnquist
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Circulated: t
No.
0. 70-88 Recirculated: V/ "2// 7}' l
S&E Contractors, Inec., , {
Petitioner, On Writ of Certiorari to the l
V. United States Court of Claims.

United States.
[January —, 1972]

Mg. JusticE BrENNAN, with whom Mg. JusticE
WHiItE and MRr. JusTicE MARSHALL join, dissenting.

This is a suit by petitioner against the United States
to recover on a contract between petitioner and the
Atomic Energy Commission. The contract included a
“disputes clause,” which provided that the Commission
would decide any factual disputes that arose under the
contract and that its decision would “be final and con-
clusive unless determined by a court of competent juris-
diction to have been fraudulent, or capricious, or arbi-
trary, or so grossly erroneous as necessarily to imply
bad faith, or not supported by substantial evidence.”
The disputes clause also provided that while it did “not
preclude consideration of law questions in connection
with [disputes] decisions,” it was not to “be construed
as making final the [Commission’s] decision . . . on a
question of law.” Disputes arose during performance of
the contract, and the Commission decided them in peti-
tioner’s favor. The General Accounting Office, how-
ever, when rendering an advance opinion requested on
behalf of the Commission as to one of the disputed
items, disagreed with the Commission’s decision, and
for that reason the Commission refused to pay. In peti-
tioner’s subsequent suit in the Court of Claims, petitioner
relied upon the Commission’s decision as a “final and
conclusive” resolution of the disputes, entitling peti-
tioner to summary judgment. The Department of Jus-
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Suyrene Cawrt of fhe United States
Wasipngton, B. €. 205343

CHAMBERS OF
JUSTICE POTTER STEWART

December 2, 1971

70-88, S&E Contractors, Inc. v. U.S.

Dear Harry,

DATI0D AHL WOMA (19490001575

s
..

I am glad to join your dissenting opinion
in this case. ,

Sincerely yours,

-

-

Mr, Justice Blackmun

Copies to the Conference
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CHAMBERS OF
JUSTICE POTTER STEWART

Suyreme Conrt of tle Wnited States
Waslington, 8. €. 20513

December 14, 1971

70-88, S&E Contractors v. U.S.

Dear Harry,

I should appreciate your adding my name
to your concurring opinion in this case.

Sincerely yours,
/"I 7

Mr. Justice Blackmun

Copies to the Conference

H1I2NA0ddTd

,.
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Supreme Conrt of the Ynited Stutes
Washington, D. . 20513

CHAMBERS OF
JUSTICE POTTER STEWART

April 5, 1972

No. 70-88 -- S&E Contractors v. U.S.

Dear Bill,

I am glad to join your opinion for the
Court in this case,

Sincerely yours,
(\) S|

/

Mr. Justice Douglas

Copies to the Conference
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Supreme Court of the United States
Waslington, D. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

April 12, 1972

1

70-88, S&E Contractorsv. U. S,

Dear Harry,
I should appreciate your adding my

Sincerely yours,
O
\ .

/

Mr. Justice Blackmun

Copies to the Conference

name to your concurring opinion in this case.
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Suypreme orrt of the Hnited States
Waslington, D. €. 20513 -

CHAMBERS OF
JUSTICE BYRON R. WHITE

November 24, 1971

Re: No. 70-88 - S&E Contractors, Inc.
v. Unlted States

L ROdA AAdnaodd"d

Dear Bill:
Please joln me.

Sincerely,
%—m/

Mr. Justice Brennan

Copies to Conference
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J \

CHAMBERS OF
JUSTICE BYRON R.WHITE

January 6,-1972

Re: No. 70-88 - S&E Contractors Inc.
v. United States

Dear Bill:

Please join me in your
masterful dissent in thils case. It
is quite understandable that the
majority's only answer 1s to under-
line its own confusion by attempting
to put aside cases involving
allegedly fraudulent decisions.

Sincerely,
]«

Mr. Justice Brennan

Copiles to Conference
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Supreme Court of the United States
Waslington, B. . 205143

CHAMBERS OF
JUSTICE BYRON R.WHITE

April 13, 1972

Re: No. T70-88 - S&E Contractors Inc.
v. United States

Dear Bill:

Please join me in your

dissent in this case.

Sincerely,

2

Mr. Justice Brennan

Coples to Conference
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Supreme Conrt of the Lnited States
Waslington, D. €. 20513

November 29, 1971

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

ANAOIAANT

,_

Re: No. 70-88 - S&E Contractors, Inc. v. U. S.

100 dHL WOd4 d

Dear Bill:
Please join me.

Sincerely,

Mr. Justice Brennan

cc: The Conference
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Supreme Gourt of tye United Stutes

TWaslington, 1. . 205143

CHAMBERS OF
JUSTICE THURGOOD MARSHALL January 6, 1972

Re: ©No. 70-88 - S&E Contractors, Inc. v. U. S.

LDHATT10D dHL RHOMA diADNAOHITH

Dear Bill:
Please join me in your dissent.

Sincerely, Y

Mr. Justice Brennan

cc: The Conference
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Supreme Qourt of the nited States

Washington, . ¢. 20513

CHAMBERS OF

JUSTICE THURGOOD MARSHALL April 12, 1972

A0 SNOTLYFTTOD FdHL WOHA d99010% 39

Re: No, 70-88 ~ S&E Contractors, Inc. v. U. S.

Dear Bill:

Please join me in your dissent.

Sincerely,//

7

i
/ T.M.

Mr. Justice Brennan

cc: The Conference
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Supreme Qourt of the Hnited States
Washington, B. @. 20543

-

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

November 29, 1971

Re: No. 70-88 - S & E Contractors, Inc. v. U.S.

Dear Bill:

I, too, may try my hand at a dissent. I shall

endeavor to have it to you within two or three days.

Sincerely,

vid.

S —

Mr. Justice Brennan

cc: The Conference
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REPRODUSED

"CONGRESS":\.

S o Mr. Justice Black
Mr. Justice Douglas .
Mr. Justice Harlan
Mr. Justice Brennan
Mr. Justice Stewart
Hr. Ja3tice White
Mr. Justice Marshall

1st DRAFT

SUPREME COURT OF THE UNITED NfadES:cxmn, J.
No. 70t8_;; Circulated: /')2192(’7(

—— Recirculated:

S&F Contractors, Ine..
Petitioner, On Writ of Certiorari to the
v. United States Court of Claims.
United States.

[ December —, 1971]

Mg, Justice Brackayun, dissenting.

I. too. cannot agree that the Wunderlich Act, 41
U. S0 C. §§ 321-322, operates to give the United States
the power to challenge a contract disputes clause finding
of fact in favor of the contractor by the Government’s
own contracting agency.

1. It is anomalous, to say the least, that the Court
develops at this late date, by a process of statutory con-
struction, a right of review for the United States from
its own judgment determination. The contracting of-
ficer and the Atomic Energy Commission acted here in
an executive capacity for the United States. See Small
Business Administration v. McClellan, 364 U. S. 446, 448~
450 (1960). The Commission is the party to the con-
tract with the contractor. Its exercise of executive judg-
ment is necesgarily that of the United States. Yet the

Court’s decision today grants the United States the right

to challenge its own executive determination whenever
the General Accounting Office, by interposition, thinks
this should be done. This, for me, does not make good
sense and, in the absence of clear congressional authori-
zation, I doubt that it makes good law.

2. The disputes clause in Government contracts has
been employed for over four decades. The clause is one
drawn and preseribed by the United States. It is not
one drawn by the contractor or by any group of con-
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Mg. Justice BrLAckMUN, with whom MR. JusTtick
STEWART concurs, dissenting.

I, too, cannot agree that the Wunderlich Act, 41
U. 8. C. §§ 321-322, operates to give the United States
the power to challenge a contract disputes clause finding
of fact in favor of the contractor by the Government’s
own contracting agency.

1. It is anomalous, to say the least, that the Court
develops at this late date, by a process of statutory con-
struction, a right of review for the United States from
its own judgment determination. The contracting of-
ficer and the Atomic Energy Commission acted here in
an executive capacity for the United States. See Small
Business Administration v. McClellan, 364 U. S. 446, 448—
450 (1960). The Commission is the party to the con-
tract with the contractor. TIts exercise of executive judg-
ment is necessarily that of the United States. Yet the
Court’s decision today grants the United States the right
to challenge its own executive determination whenever
the General Accounting Office, by interposition, thinks
this should be done. This, for me, does not make good
sense and, in the absence of clear congressional authori-
zation, I doubt that it makes good law.

2. The disputes clause in Government contracts has
been employed for over four decades. The clause is one
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S&T. Contractors, Ine.,
Petitioner, On Writ of Certiorari to the
2. TUnited States Court of Claims.

United States.
[December —, 1971]

MR. JusticE BLACKMUN, concurring.

Because I agree that the Wunderlich Act, 41 U. S. C.
$§ 321-322, does not operate to give the United States
the power to challenge a contract disputes clause finding
of fact in favor of the contractor by the Government’s
own contracting agency, 1 join the Court’s opinion and
its judgment. I venture some supportive comments:

1. The contracting officer and the Atomic Energy Com-
mission acted here in an executive capacity for the United
States. See Small Business Administration v. McClellan,
364 U. S. 446, 448-450 (1960). The Commission is the
party to the contract with the contractor. Its exercise
of executive judgment is necessarily that of the United
States. Yet the Government, by its position here, would
grant itself the right to challenge its own executive de-
termination whenever the General Accounting Office, by
interposition, thinks this should be done. This, for me,
does not make good sense and, in the absence of clear
congressional authorization, I doubt that it would make
good law.

2. The disputes clause in Government contracts has
been employed for over four decades. The clause is one
drawn and prescribed by the United States. It is not
one drawn by the contractor or by any group of con-
tractors with whom the United States deals. And for
years that clause itself has been regarded as conferring
no right of judicial review on the part of the Government.
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Mr. Justice Brackmuw, with whom Mr. JUsTicE
I STEWART joins, concurring.

Because I agree that the Wunderlich Act. 41 U. S. C.
$¥ 321-322, does not operate to give the United States
the power to challenge a contract disputes clause finding
of fact in favor of the contractor by the Government’s
own contracting ageney. I join the Court's opinion and
its judgment. I venture some supportive comments:

1. The contracting officer and the Atomic Energy Com-
mission acted here in an executive capacity for the United
States. See Small Business Administration v. McClellan,
364 U. 8. 446, 448-450 (1960). The Commission is the
party to the contract with the contractor. Its exercise
of executive judgment is necessarily that of the United
States.  Yet the Government., by its position here. would
grant itself the right to challenge its own executive de-
termination whenever the General Accounting Office. by
interposition, thinks this should be done. This, for me,
does not make good sense and, in the absence of clear
congressional authorization, I doubt that it would make
good law.

2. The disputes clause in Government contracts has
been employed for over four decades. The clause is one
drawn and prescribed by the United States. It is not
one drawn by the contractor or by any group of con-
tractors with whom the United States deals. And for
vears that clause itself has been regarded as conferring
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[December —, 1971]

Mz. JusTicE Brackmunwn, with whom TwaHE CHIEF
Justice and MRr. JUSTICE STEWART join, coneurring.

Because T agree that the Wunderlich Act, 41 U. S. C.
§§ 321-322, does not operate to give the United States
the power to challenge a contract disputes clause finding
of fact in favor of the contractor by the Government’s
own contracting agency, I join the Court’s opinion and
its judgment. 1 venture some supportive comments:

1. The contracting officer and the Atomic Energy Com-
mission acted here in an executive capacity for the United
States. See Small Business Administration v. McClellan,
364 U. S. 446, 448-450 (1960). The Commission is the
party to the contract with the contractor. Its exercise
of executive judgment is necessarily that of the United
States. Yet the Government, by its position here, would
grant itself the right to challenge its own executive de-
termination whenever the General Accounting Office, by
interposition, thinks this should be done. This, for me,
does not make good sense and, in the absence of clear
congressional authorization, I doubt that it would make
good law.

2. The disputes clause in Government contracts has
been employed for over four decades. The clause is one
drawn and prescribed by the United States. It is not
one drawn by the contractor or by any group of con-
tractors with whom the United States deals. And for
years that clause itself has been regarded as conferring
no right of judicial review on the part of the Government.
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Supreme Gonrt of the Hnited Stutes
Waslington, B. @. 205%3

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

April 12, 1972

Re: No, 70-88 - S & E Contractors v. U.S.

Dear Bill:
As is apparent from the face of the concurrence
I have today circulated, I also join your opinion.

Sincerely,

wall

Mr. Justice Douglas
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MRg. JusTicE BLACKMTUN, concurring.

Because I agree that in this case, where neither fraud:
nor bad faith is charged, the Wunderlich Act, 41 U. S. C.
§§ 321-322, does not operate to give the United States
the power to challenge a contract disputes clause finding
of fact in favor of the contractor by the Government’s
own contracting agency, I join the Court’s opinion and
its judgment. I venture some supportive comments:

1. The contracting officer and the Atomic Energy Com-
mission acted here in an executive capacity for the United
States. See Small Business Administration v. McClellan,
364 U. S. 446, 448450 (1960). The Commission is the
party to the contract with the contractor. Its exercise
of executive judgment is necessarily that of the United
States. Yet the Government, by its position here, would
grant itself the right to challenge its own executive de-
termination whenever the General Accounting Office, by
interposition, thinks this should be done. This, for me,
does not make good sense and, in the absence of clear
congressional authorization, I doubt that it would make
good law.

2.-The disputes clause in Government contracts has
been employed for over four decades. The clause is one
drawn and prescribed by the United States. It is not
one drawn by the contractor or by any group of con-
tractors with whom the United States deals. And for

years, with the specified exceptions, that clause itself has |
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Mg. JusticE BrackmuN, with whom THE CHIEF -
Justice and MR. JUSTICE STEWART join, concurring. Q ;
¢
AN
\

Because I agree that in this case, where neither fraud
nor bad faith is charged, the Wunderlich Act, 41 U. S. C.
§§ 321-322, does not operate to give the United States
the power to challenge a contract disputes clause finding
of fact in favor of the contractor by the Government’s .
own contracting agency, I join the Court’s opinion and '
its judgment. I venture some supportive comments: b

1. The contracting officer and the Atomic Energy Com- e
mission acted here in an executive capacity for the United
States. See Small Business Administration v. McClellan, !
364 U. S. 446, 448-450 (1960). The Commission is the
party to the contract with the contractor. Its exercise
of executive judgment is necessarily that of the United
States. Yet the Government, by its position here, would
grant itself the right to challenge its own executive de-
termination whenever the General Accounting Office, by
interposition, thinks this should be done. This, for me,
does not make good sense and, in the absence of clear
congressional authorization, I doubt that it would make
good law.

2. The disputes clause in Government contracts has
been employed for over four decades. The clause is one:
drawn and prescribed by the United States. It is not
one drawn by the contractor or by any group of con-
tractors with whom the United States deals. And for
years, with the specified exceptions, that clause itself has
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Petitioner, On Writ of Certiorari to the
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Mr. JusticE Brackmuxn, with whom THE CHIEF
Justice, MR. Justice STEWART, and Mg. JUsTice PoweLL
join. concurring.

Because I agree that in this case, where neither fraud
nor bad faith is charged, the Wunderlich Act. 41 T. S. C.
§§ 321-322, does not operate to give the United States
the power to challenge a contract disputes clause finding
of fact in favor of the contractor by the Government’s
own contracting agency, I join the Court’s opinion and
its judgment. I venture some supportive comments:

1. The contracting officer and the Atomic Energy Com-
mission acted here in an executive capacity for the United
States. See Small Business Administration v. McClellan,
364 U. S. 446, 448-450 (1960). The Commission is the
party to the contract with the contractor. Its exercise

of executive judgment is necessarily that of the United

ﬁ States. Yet the Government, by its position here, would

grant itself the right to challenge its own executive de-

termination whenever the General Accounting Office, by

interposition, thinks this should be done. This, for me,

does not make good sense and, in the absence of clear

congressional authorization, I doubt that it would make
good law.

2. The disputes clause in Government contracts has
been employed for over four decades. The clause is one
drawn and prescribed by the United States. It is not
one drawn by the contractor or by any group of con-
tractors with whom the United States deals. And for
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Supreme Qonxt of the Bnited States

Washington. B. ¢. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL.JR.

April 18, 1972

0dd aadnaoddad

Re: No 70-88 S&H Contractors, Inc.
v. U.S.

Dear Bill:

Please join me in your opinion for the Court.

I also approve of Harry's concurring opinion, and - by copy
hereof - am asking to be joined therein.

Sincerely,

7 77

Mr. Justice Douglas
lfp/ss

cc: The Conference
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April 18, 1972

Re: No 70-88 S&H Contractors, Inc.
v. U.8S.

Dear Bill:
Please join me in your opinion for the Court.

I also approve of Harry's concurring opinion, and - by copy
hereof - am asking to be joined therein,

Sincerely,

Mr. Justice Douglas
fp/ss

cc: The Conference

Bill: I have had considerable ambivalence as to where to come '"to rest",
as your profound scholarship on the legislative history is impressive.
Yet, in final analysis, I do not find that history to be conclusive -

especially as it would result in protracted procedures which I cannot

quite believe Congress intended.
L. FZ,@DU-AA(—-,
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\ Supreme Qourt of Hye Pnited States
Washingten, B. (. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

April 14, 1972

NQISIAI([ J.(II}II)SHNYN YH_'HJ. 40 SNOLLDATT0D dHI WOUL UHDHGOHJERI

Re: No. 70-88 - S&E Contractors v. U.S.

i

Dear Bill,

This note is to inform you that I
will not participate in this case.

Sincerely, hb/
)/

Uﬂ

Mr. Justice Douglas

Copies to the Conference
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