


Suprame Qourt of the W@nited Siates
Washington, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 25, 1972

MEMORANDUM TO THE CONFERENCE:

Re: 42 U.S.C. §§ 1983 and 2283, and
No. 70-5058 - Lynch v. Household Finance Corp.

I enclose a copy of a memo I have had some of my
Clerks work up as a ''book review'' on the memo Potter Stewart

circulated December 20, 1971.

I confess I have not come to rest on which of the
two memos I think correct but it occurred to me that it might
be useful if we exchanged such reactions as may develop.

Regards,
"‘.ﬂu““‘\
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MEMO RE: SECTIONS 1983 and 2283

Section 1983 was not intended to be an exception to § 2283. It is
respectfully suggested that the conclusions on this issue reached in Part
I1I of the '"Harlan'" memo circulated by Mzr. Justice Stewart do not follow
from the comprehensive catalog of factors brought to bear on this issue.
Sketched out below is a response to that argument, which leads to the con-
clusion that § 1983 should not be seen as an express exceptionto § 2283.
In general, there are three important points:

(1) The "express exception'' cases do not support the conclusion
that 1983 is similar to the statutes in\.folved in those cases.

(2) Legislative History does not support the memo's conclusion.

{3) The reference to the revolution in American federalism -- which
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truly was accomplished by the 14th Amendment and the Civil Rights Act

of 1871 — does not support the memo's conclusion.

The past decisions of this Court do not support the conclusion that

1983 is an exception to it.




Supreme ourt of the United States
Washington, B. €. 20543

Q/\W |
CHAMBERS OF

THE CHIEF JUSTICE

March'10, 1972

Re: No. 70-5058 = _Ly'nch v. Household Finance Corporation

Dear Byron:
Please join me in your dissent as I am now persuaded
that the state garnishment process is part and parcel

of the state action here, as it is in most states.

Regards,

Mzr. Justice White

cc: The Conference
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Supreme Court of the Ynited States
Waslington, D. €. 20513

) CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS February fifth

1972

Dear Potter:
In No. 70-5058 - Lynch v.

Household Finance, please join me

in your opinion,

W

Williaem O. Douglas

Mr, Justice Stewart

CC: The Conference
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Suprems Gourt of the Ynited States
Washington, D. 4. 20543

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. February 7’ 1972

RE: No. 70-5058 - Lynch v. Household
Finance Corporation, et al.

Dear Potter:

I think this is a splendid contribution
to the resolution of what's been a bother-

some problem. I am happy to join it.

Sinc e;rely,
/

/ & ,'/,?
/v

Sl

Mr. Justice Stewart

cc: The Conferen:e

;
Q
=)
[l
2]
x|
=)
2
=
g
Q
el
—
a
=1
]
=
[
=]
=
92 ]
)
=)
=
=
2]
[®]
-]
[
3
-3
=
[
<
o
2}
-
=]
=z
=
-t
§
]
=]
=]
]
=]
zZ
E’_g)
wn
92}




le s

CHAMBERS OF

Supreme Qourt of the Pnited States
Washington, B. §. 20543

JUSTICE POTTER STEWART

%
s
g

December 20, 1971

- MEMORANDUM TO THE CONFERENCE

Re: No. 70-5088, Lynch v. Household Finance Corp.
No. 70-27, Mitchum v. Foster

This is the memorandum to which I referred
at the Conference on Thursday. It strikes me as a very
workmanlike and thorough job, and I am persuaded of

the correctness of the conclusions it reaches.’

AR RS -
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MEMORANDUM TO MR, JUSTICE HARLAN

SUBJECT: Jurisdictional Problems with 42 U.S.C. §1983:

Lynch v. Household Finance Corp., No. 70-5058,

and Carter v. Stanton, No. 70-5082.

SCOPE OF THE MEMORANDUM

The two é.bove—named cases raise many of the unresolved
jurisdictional problems with suits brought in the federal courts under
the Civil Rights Act, 42 U.S.C. 81983, and its jurisdictional counter-
part, 28 U.S.C. §1343(3), seeking equitable relief. The purpose of
this memorandum is to discuss those problems and to apply them to
the instant cases.

The first section of this memorandum will deal with the
question whether a litigant alleging a deprivation, under color of

state law, only of property rights -- as opposed to '"personal" n
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s To: }E]e Chier Justice
B N - Justice
: \ N Mr. Justy o les
B D\ A e Ce Brennan
f\ | ¢ - Justice White
: hilr Justice Marshaly —

r'. Justice Blackmyn
Justice Powe]]

Mr. Justice Rehnquigt
SUPREME COURT OF THE UNITED STRBES Stewart, J
Circulated: g\'*" IS}

1st DRAFT

No. 70-5058

. -

Becirculateq:
Dorothy Lynch et al..
Appellants, On Appeal from the United
. States Distriet Court, Dis-
Household Finance Corpo-| trict of Connecticut. |

ration et al.
[February —, 1972}

Mg. JusTicE STEWART delivered the opinion of the
Court.

In 1968. the appellant, Mrs. Dorothy Lynch, a resi-
dent of New Haven, Connecticut, directed her em-
plover to deposit $10 of her $69 weekly wage in a credit
union savings account. In 1969, appellee Household
Finance Corporation sued Mrs. Lyuch for $525 i a
state court, alleging nonpayment of a promissory note.
Before she was served with process, the appellee cor-
poration garnished her savings account under the pro-
visions of Connecticut law that authorize summary
pre-judicial garnishment at the behest of attorneys for
alleged creditors. '

The appellant then brought this class action in a
federal distriet court against Connecticut sheriffs who
levy on bank aeccounts and against creditors who in-
voke the garnishment statute.” Mrs. Lynch alleged

L The garnishments are levied pursuant to Conn. Gen. Stat. § 52—
329, For a further deseription of Connecticut’s statutory garnish-
ment scheme, see Part II of this opinion, infra.

2 The second named appellant, Norma Toro, had her checking ue-
count garnished by her former landlord, one Eugene Compo=ano.
Subsequently Composano released the garnishment. An issue of
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& ’\{\l To: The Chief Jju:

. Justice By -

Justice 1}

O Mr
\ Mr. Justice ©ho:
{gv%ﬂ\ Mr. Justice Loy~
‘(\f\f Mr. Justice
Mr. Justice
2nd DRAFT Mr. Justice
SUPREME COURT OF THE UNITED STATES.,.rc
No. 70-5058 Circulated:
Dorothy Lynch et al., Recirculated:
Appellants, On Appeal from the United
. States District Court, Dis-
Household Finance Corpo-| trict of Connecticut.

ration et al.
[February —, 1972]

Mr. JusticE STEWART delivered the opinion of the
Court.

In 1968, the appellant, Mrs. Dorothy Lynch, a resi-
dent of New Haven, Connecticut, directed her em-
ployer to deposit $10 of her $69 weekly wage in a credit
union savings account. In 1969, appellee Household
Finance Corporation sued Mrs. Lynch for $525 in a
state court, alleging nonpayment of a promissory note.
Before she was served with process, the appellee cor-
poration garhished her savings account under the pro-
visions of Connecticut law that authorize summary
pre-judicial garnishment at the behest of attorneys for
alleged creditors.*

The appellant then brought this class action in a
federal district court against Connecticut sheriffs who
levy on bank accounts and against creditors who in-
voke the garnishment statute.” Mrs. Lynch alleged

t The garnishment wag levied pursuant to Conn. Gen. Stat, § 52—
329. For a further description of Connecticut’s statutory garnish-
ment scheme, see Part IT of this opinion, infra.

2 The second named appellant, Norma Toro, had her checking ac-
count garnished by her former landlord, one Eugene Composano.
Subsequently Composano released the garnishment. An issue of
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/ To: The Chief Justice

Mr. Justice Douglas

Mr. Justice Brennan
\&a Mr. Justice White

Mr. Justice Marshally /

Mr. Justice Blackmun

Mr. Justice Powell

3rd DRAFT Mr. Justice Rehnquist
SUPREME COURT OF THE UNITEIF ST AFP#s-t. 7.
Circulated:

No. 70-5058

Recirculated:wzz;
Dorothy Lynch et al.,

Appellants, On Appeal from the United
V. States District Court, Dis-
Household Finance Corpo-| trict of Connecticut.

ration et al.
[February —, 1972]

Mgr. Justice STEwaRT delivered the opinion of the
Court.

In 1968, the appellant, Mrs. Dorothy Lynch, a resi-
dent of New Haven, Connecticut, directed her em-
ployer to deposit $10 of her 369 weekly wage in a credit
union savings account. In 1969, appellee Household
Finance Corporation sued Mrs. Lynch for $525 in a
state .court,. alleging nonpayment of a promissory note.
Before she was served with process, the appellee cor-
poration garnished her savings account under the pro-
visions of Connecticut law that authorize summary
pre-judicial garnishment at the behest of attorneys for
alleged creditors.*

The appellant then brought this class action in a
federal district court against Connecticut sheriffs who
levy on bank accounts and against creditors who in-
voke the garnishment statute.® Mrs. Lynch alleged

1 The garnishment was levied pursuant to Conn. Gen. Stat. § 52—
329. For a further description of Connecticut’s statutory garnish-
ment scheme, see Part IT of this opinion, infra.

2 The second named appellant, Norma Toro, had her checking ac-
count garnished by her former landlord, one Eugene Composano.
Subsequently Composano released the garnishment. An issue of
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/ To: The Chief Just«

}[h T ' LLiCn
. Justies Douglag

L
\L / \B Mr, Justice Brennan

Mr, Justice White
¥r, Justice Marshalli/

€ Ll[lr. Justice Blackmun
. Justice Powel]

4th DRAFT ¥r. Justice Rehnquist
‘1

SUPREME COURT OF THE UNITED-STATES-rt, ;.

- - Cirecul .
No. 70-5038 nlated:
Recj_rculated:MﬁR 15 e,
Dorothy Lynch et al., T —

Appellants, On Appeal from the United
V. States District Court, Dis-
Household Finance Corpo-| trict of Connecticut.

ration et al.
[March —, 1972]

MRr. JusTicE STEWART delivered the opinion of the
Court.

In 1968, the appellant, Mrs. Dorothy Lynch, a resi-
dent of New Haven, Connecticut, directed her em-
ployer to deposit $10 of her $69 weekly wage in a credit
union savings account. In 1969, appellee Household
Finance Corporation sued Mrs. Lynch for $525 in a
state court, alleging nonpayment of a promissory note.
Before she was served with process, the appellee cor-
poration garnished her savings account under the pro-
visions of Connecticut law that authorize summary
pre-judicial garnishment at the behest of attorneys for
alleged creditors.?

The appellant then brought this class action in a
federal district court against Connecticut sheriffs who
levy on bank accounts and against creditors who in-
voke the garnishment statute.* Mrs. Lynch alleged

*The garnishment was levied pursuant to Conn. Gen. Stat. § 52—
329. For a further description of Conneeticut’s statutory garnish-
ment scheme, see Part IT of this opinion, infra.

2 The second named appellant, Norma Toro, had her checking ac-
count garnished by her former landlord, one Eugene Composano.
Subsequently Composano released the garnishment. An issue of
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Supreme Conrt of the LUnited States
Washington, D. €. 20513 05

March 27, 1972

CHAMBERS OF
JUSTICE POTTER STEWART

MEMORANDUM TO THE CONFERENCE S
-
Re: No. 70-5080 Weddle v. Director
No. 70-5395 Roberts v. Harder

No. 71-766 Carter v. Like

These cases have been held for Lynch v. Household
Finance Corp., No. 71-5058. They appear on page 11 of the
Conference List for March 31.

Both No. 70-5080, Weddle v. Director, and

No. 70-5395, Roberts v. Harder, relied on the narrow view of *
§1343(3) jurisdiction which was expressly rejected in Lynch. - )
Accordingly, I think both cases should be granted, vacated

and remanded for reconsideration in light of Lynch. (A question
of mootness is raised in Roberts, but that issue is best left to

the lower courts.)

In No. 71-766, Carter v. Like, the CA 8 did not
consider the issue decided in Lynch, The CA 8 held that there
was §1343(3) jurisdiction. In my view, this holding was correct.
This case also presents an issue regarding the authority of the
Secretary of HEW to delegate his rule~-making functions.

I would grant the respondents' motion to proceed in forma
pauperis and deny certiorari. o

(/7“7
\.
P.S.
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@ \\ To: The Chief Jz-io-
{ . Mr. Justics Dovsia

Mr. Justice Breno

Mr J'_;:;‘.u;f. 4 e
Mr. jizstice T ...
ond DRAFT £ JUZSTICS sl uwirt

SUPREME COURT OF THE UNITED STATESon: White, J.

C1 lated: J -
No. 70-5058 reulate A

Recirculated:
Dorothy Lynch et al.,
Appellants, |On Appeal from the United
v States District Court, Dis-

Household Finance Corpo-| trict of Connecticut.
ration et al.

{March —, 1972]

Mg. Justice WHITE, dissenting.

T agree with the Court that federal jurisdiction under
28 U. S. C. § 1343 is not limited to the adjudication of
property rights and if the disposition of this case turned
solely on that issue I would without reservation join
in the majority opinion. But I cannot agree either with
the approach which the majority takes to the anti-
mmjunction statute, 28 U. S. C. § 2283, or its conclusion
that the statute does not bar this suit. I do not mean
to suggest that appellants’ due process attack on the
Connecticut garnishment statute is not substantial. It

. obviously is. Snigdach v. Family Finance Corp., 395
T. S. 337 (1969). Nevertheless, in my view, appellants
should be required to press their constitutional attack
in the state courts.

In Connecticut garnishment or attachment is one
method of beginning a lawsuit. Conn. Gen. Stat. § 52—
329; 1 Stephenson, Connecticut Civil Procedure 156-
157, 232-237 (1970). Of course, the requisite personal
service upon a defendant is necessary to chtain in per-
sonam Jurisdietion, Conn. Gen. Stat. §52-54, az well
as to secure an effective garnishment, Stephenson, at 244,
but as a matter of right in certain kinds of eivil actions
a plaintiff may simultaneously garnish a defendant’s
bank account and serve a sununons upon the defendant,
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SSHEONOD A0 X¥vidr1 ¢




To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
3rd DRAFT Mr. Justice Rehnquist

SUPREME COURT OF THE UNITED STATES .

White, J.
No. 70-5058 Circulated:
Dorothy Lynch et al., Recirculated: o— /=73
Appellants, On Appeal from the United
v. States District Court, Dis-
Household Finance Corpo-| trict of Connecticut.

ration et al.
[March —, 1972]

Mr. Justice WHITE, with whom Tae CHier JusTICE
and Mr. JusTicE BLackMUN join, dissenting.

I agree with the Court that federal jurisdiction under
28 U. 8. C. § 1343 is not limited to the adjudication of
personal rights and if the disposition of this case turned
solely on that issue I would without reservation join
in the majoerity opinion. But I cannot agree either with
the approach which the majority takes to the anti-
injunction statute, 28 TU. S. C. § 2283, or its conclusion
that the statute does not bar this suit. I do not mean
to suggest that appellants’ due process attack on the
Connecticut garnishment statute is not substantial. It
obviously is. Sniadach v. Family Finance Corp., 395
U. S. 337 (1969). Nevertheless, in my view, appellants
should be required to press their counstitutional attack
in the state courts.

In Connecticut garnishment or attachment is one
method of beginning a lawsuit. Conn. Gen. Stat. § 52—
329; 1 Stephenson, Connecticut Civil Procedure 1356-
157, 232-237 (1970). Of course, the requisite personal
service upon a defendant is necessary to obtain in per-
sonam jurisdiction, Conn. Gen. Stat. §32-54, as well
as to secure an effective garnishment, Stephenson. at 244,
but as a matter of right in certain kinds of civil actions
a plaintiff may simultaneously garnish a defendant's
bank account and serve a summons upon the defendant,

:
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Supreme Qonrt of the United Stutes
Waslington, . €. 205143

CHAMBERS OF
JUSTICE THURGOOD MARSHALL February 8, 1972

Re: No. 70-5058 - Lynch v. Household Finance

Deaxr Potter:

Please join me.

Sincerely,
,4_,

T.M.

Mr. Justice Stewart

cc: The Conference
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Supreme Gonrt of the YUnited Stutes
Washingtor, B. . 20513

- CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 13, 1972

Re: No. 70-5058 - Lynch v. Household Finance Corp.

Dear Byron:
Please join me in your dissent.

As one who practiced for a quarter of a century
under a garnishment system somewhat like that of Con-
necticut, I am not persuaded that it is not, to use your
phrase, ''part and parcel of a state court proceeding now
under way. " :

I suppose there is no reason to hold this case for
No., 70-27, Mitchum v. Foster.

Sincerely,
v

Mr. Justice White

cc: The Conference
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