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CHAMBERS OF

THE CHIEF JUSTICE November 2, 1971

Re: No. 70-5041 - Britt v, North Carolina

Dear Thurgood:
Please join me.

Regards,

e 3

Mzr. Justice Marshall

cc: The Conference
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1st DRAF¥T
From: =

SUPREME COURT OF THE UNITED STATES

Sirculot oo

-

No. 70-5041 Reeclirculaluin ey

Charles W. Britt, Jr..
Petitioner,
V.

State of North Carolina.

[October —, 1971}

On Writ of Certiorari to the
Court of Appeals of North
Carolina.

Mgz. JusTtice DotagLas, dissenting,

After the State’s first murder prosecution of the peti-
tioner ended in a hung jury in November 1969, Britt was
retried, convicted and sentenced to 30 years’ imprison-
ment. During the interim between the two trials, the
petitioner made a showing of ndigency and asked that
the State provide him with a free transcript of the mis-
trial. The trial court denied his motion despite Britt's
contention that because a more affluent defendant could
purchase such a transeript as a matter of right a denial
of “his ‘request would -offend ‘the principle of Griffin v.
[llinois, 351 U. 3. 12 (10536). On appeal the North
Carolina Court of Appeals was likewise unconvinced by
Britt’'s equal protection elaim and affirmed the trial
court’s refusal to order a free transeript, stating that
(a) the petitioner had not made a particularized showing
of need, (b) he had been represented by the same lawyer
at both trials, and therefore (¢) any suspected incon-
sistencies in prosecution evidence could have been de-
veloped by counsel’s putting on the court reporter to
read earlier testimony of the first trial. Because I am
persuaded by Britt's argument [ would reverse the de-
cision of the North Carolina Court of Appeals.!

' do not consider here the separate argument of the petitiouer
that the lower court erred in affirming the admission over objection
certain allegedly prejudicial evidence.
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-5041

Charles W. Britt, Jr.,
Petitioner,
V.
State of North Carolina.

On Writ of Certiorarl to the
Court of Appeals of North
(C'arolina.

[October —. 19711

Mpr. Justice Dovaras, with whom Mg, Justice Bren-
NAN concurs, dissenting.

After the State’s first murder prosecution of the peti-
tioner ended in a hung jury in November 1969, Britt was
retried, convicted and sentenced to 30 years’ imprison-
ment. During the interim between the two trials, the
petitioner made a showing of indigeney and asked that
the State provide him with a free transeript of the mis-
trial. The trial court denied his motion despite Britt’s
contention that because a more affluent defendant could
purchase such a transcript as a matter of right a denial
of his request would offend the principle of Griffin v.
Illinois, 351 U. S. 12 (1956). On appeal the North
Carolina Court of Appeals was likewise unconvinced by
Britt’s equal protection claim and affirmed the trial
court’s refusal to order a free transeript, stating that
(a) the petitioner had not made a particularized showing
of need, (b) he had been represented by the same lawyer
at both trials, and therefore (c¢) any suspected incon-
sistencies in prosecution evidence could have been de-
veloped by counsel’s putting on the court reporter to
read earlier testimony of the first trial. Because I am
persuaded by Britt’s argument I would reverse the de-
cision of the North Carolina Court of Appeals.!

1T do not consider here the separate argument of the petitioner
that the lower court erred in affirming the admission over objection
certain allegedly prejudicial evidence.
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-5041
Charles W. Britt, Jr.,
Petitioner,
V.
State of North Carolina.

On Writ of Certiorari to the
(fourt of Appeals of North
(arolina.

[October —, 1971]

Mnr. Jusrice Dougras, with whom Mg, JusTtice BreN-
NAN concurg, dissenting.

After the State's first murder prosecution of the peti-
tioner ended 11 a hung jury in November 1969, Britt was
retried, convicted and sentenced to 30 years imprison-
ment. During the interiin between the two trials, the
petitioner made a showing of indigency and asked that
the State provide him with a free transeript of the mis-
trial. The trial court denied his motion despite Britt’s
contention that because a more afluent defendant could
purchase such a transcript as a matter of right a denial
of his request would offend the principle of Griffin v.
Illinots, 351 U. S. 12 (1956). On appeal the North
Carolina Court of Appeals was likewise unconvinced by
Britt’s equal protection claim and affirmed the trial
court’s refusal to order a free transeript, stating that
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(a) the petitioner had not made a particularized showing

of need, (b) he had been represented by the same lawyer
at both trials, and therefore (¢) any suspected incon-
sistencies in prosecution evidence could have been de-
veloped by counsel’s putting on the court reporter to
read earlier testimony of the first trial. Because I am
persuaded by Britt’s argument I would reverse the de-
cision of the North Carolina Court of Appeals.’

11T do not consider here the separate argument of the petitioner
that the lower court erred in affirming the admission over objection
certain allegedly prejudicial evidence.
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4th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-5041

Charles W. Britt, Jr.,
Petitioner,
.
State of North Carolina.

On Writ of Certiorari to the
Court of Appeals of North
(Carolina.

[October —, 1971]

Mg. JusTick Dovaras, with whom MR. Justice Bren-
NAN concurs, dissenting.

After the State’s first murder prosecution of the peti-
tioner ended in a hung jury in November, 1969, Britt was
retried, convicted and sentenced to 30 years’ imprison-
ment. During the interim between the two trials, the
petitioner made a showing of indigeney and asked that
the State provide him with a free transeript of the mis-
trial. The trial court denied his motion despite Britt’s
contention that because a more affluent defendant could
purchase such a transcript as a matter of right a denial
of his request would offend the principle of Griffin v.
Illinows, 351 U. S. 12 (1956). On appeal the North
Carolina Court of Appeals was likewise unconvinced by
Britt’s equal protection claim and affirmed the trial
court’s refusal to order a free transcript, stating that
(a) the petitioner had not made a particularized showing
of need, (b) he had been represented by the same lawyer
at both trials, and therefore (¢) any suspected incon-
sistencies in prosecution evidence could have been de-
veloped by counsel’s putting on the court reporter to
read earlier testimony of the first trial. Because 1 am
persuaded by Britt's argument I would reverse the de-
cision of the North Carolina Court of Appeals.?

1T do not consider the separate argument of the petitioner that
the lower court erred in affirming the admission over objection of
certain allegedly prejudicial evidence.
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SUPREME COURT OF THE UNITED STATES

No. 70-5041

Charles W. Britt, Jr.,
Petitioner,
.
State of North Carolina.

On Writ of Certiorari to the
Court of Appeals of North
Carolina.

[November —, 1971]

Mgr. Justice Dovcras, with whom Mz, Justice BreN-
NaN concurs, dissenting,

After the State’s first murder prosecution of the peti-
tioner ended in a hung jury in November, 1969, Britt was
retried, conviceted and sentenced to 30 years’ imprison-
ment. During the interim between the two trials, the
petiﬁqner made a showing of indigency and asked that
the State provide him with a free transeript of the mis-
trial. The trial court denied his motion despite Britt’s
contention that because a more affluent defendant could
pure;l_lase such a transcript as a matter of right a denial
of his request would offend the principle of Griffin v.
Illinots, 351 U. S. 12 (1956). On appeal the North
Carolina Court of Appeals was likewise unconvinced by
Britt’s equal protection claim and affirmed the trial
court’s refusal to order a free transeript, stating that
(a) the petitioner had not made a particularized showing
of need, (b) he had been represented by the same lawyer
at. both trials, and therefore (¢) any suspected incon-
‘sistencies in prosecution evidence could have been de-
veloped by counsel’s putting on the court reporter to

read éarlier testimony of the first trial. Because I am
persuaded by Britt’s argument 1 would reverse M

cision of the North Carolina Court of Appeals.
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SUPREME COURT OF THE UNITED STATE

No. 70-5041 LI Lo
Chaﬂ;s;\t‘? Britt, Jr.. On Writ of Certiorari to the
¢ 1:011er, Court of Appeals-of- North-

) . Carolina.
State of North Carolina.)

[November —, 1971]

Mg, Justick Docaras, with whom Mz, Justick Brexs-
NAN concurs, dissenting.

After the State's first murder prosecution of the peti-
tioner ended in a hung jury in November, 1969, Britt was
retried. convicted and sentenced to 30 years’ imprison-
ment. During the interim between the two trials, the
petitioner made a showing of indigeney and asked that
the State provide him with a free transeript of the mis-
trial. The trial court denied his motion despite Britt's
contention that because a more afluent defendant could
purchase such a transeript as a matter of right a denial
of his request would offend the principle of Griffin v.
[llinois, 351 U. S. 12 (1936). On appeal the North
(“aroling Court of Appeals was likewise unconvineced by
Britt's equal protection eclaim and affirmed the trial
court’s refusal to order a free transeript, stating that
(a) the petitioner had not made a particularized showing
of need, (b) he had been represented by the same lawyer
at both trials, and therefore (¢) any suspected incon-
sistencies in prosecution evidence could have been de-
veloped by counsel’s putting on the court reporter to
read earlier testitnony of the first trial. Because I am
persuaded by Britt's argument T would reverse the de-
cision of the North Carolina Court of Appeals.
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Supreme Qourt of the United States
Washington, . €. 20543

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. October 20, 1971

RE: No, 70-5041 - Britt v. North Carolina

Dear Bill:

You have completely persuaded me.

Please join me in your dissent.
Sincerely,
By

Mr. Justice Douglas

cc: The Conference
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November 3, 1971

RE: No. 70-5041 - Britt v. North Carolina

Dear Thurgood:

Perhaps you've had an opportunity now to see my
opinion in Mayer v._City of Chicago. Iam still a little
uneasy about the possibility of a conflict with your Britt
on the burden of proof business. I think it could be
wholly removed if you saw your way clear to substitute
something like the following for your last paragraph:

"A defendant who claims the fight to a free
transcript does not, under our cases, bear the
burden of proving inadequate every alternative
that may be suggested by the State or conjured
up by a court in hindsight. In this case, how-
ever, petitioner has conceded that he had
available an informal alternative which appears
to be substantially equivalent to a transcript.
Accordingly, we cannot conclude that the court
below was in error in rejecting his claim."

Sincerely,

WHb

Mr,. Justice Marshall
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Suypreme Conrt of the Bnited States
Washington. B. . 20513

CHAMBERS OF
JUSTICE POTTER STEWART

November 1, 1971

70-5041, Britt v. North Carolina

Dear Thurgood,

I am glad to join the Per Curiam
you have prepared in this case. If it should
become the opinion of the Court, I see no
reason why it should not be signed by you.

Sincerely yours,
e,
08

-~

Mr. Justice Marshall

Copies to the Conference
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Suprente Court of the United States
Washington, B. . 2053

CHAMBERS OF
JUSTICE BYRON R. WHITE

November 5, 1971

Re: No. 70-5041 - Britt v. North
Carolina

Dear Thurgood:
Please Join me in your
November 4 third draft.

Sincerely,

B

Mr. Justice Marshall

3 Copies to Conference
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1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 70-5041

Charles W. Britt, Jr..
Petitioner,
.
State of North Carolina.

On Writ of Certiorart to the
Court of Appeals of North
Carolina.

[November —, 1671]

Per CrriaMm.

Petitioner’s three-day murder trial ended in a mis-
trial when the jury reported a hopeless deadlock. A
retrial was scheduled for the following month. 1In the
interim, petitioner filed a motion alleging that he was
indigent, and asking for a free transeript of the first
trial. The trial court denied his motion, and the North
Carolina Court of Appeals affirmed, stating that the
record of the case did not reveal a sufficient need for
the transeript. “The North Carolina Supreme Court de-
nied certiorari. We granted certiorari to determine
whether the rule of Griffin v. Illznots, 351 U. S. 12 (1936),
applies in this context. — U. S. —  We conclude
that it does, but that in the marrow circumstances of
this case, no violation of that rule has been shown. and
we affirm.

Griffin v. Illinois and its progeny established the prin-
ciple that the State must, as a matter of equal protec-
tion, provide indigent prisoners with the basie tools of
an adequate defense or appeal. when those tools are
available for a price to other prisoners. While the outer
limits of that prineiple are not clear, there can be no
cdoubt that the State must provide an indigent defendant
with a transeript of prior proceedings when that tran-
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 70-3041
Charles W Britt, Jr.,

Petitioner,
2.

On Writ of Certiorari to the
C'ourt of Appeals of North

. - . C'arolina.
State of North Carolina.

[ November —, 1971]

Prr CURIAM.

Petitioner’s three-day murder trial ended in a mis-
trial when the jury reported a hopeless deadlock. A
retrial was scheduled for the following month. In the
interim, petitioner filed a wotion alleging that he was
indigent. and asking for a free transcript of the first
trial. The trial court denied his motion, and the North
Carolina Court of Appeals affirmed. stating that the
record of the case did not reveal a sufficient need for
the transeript. The North Carolina Supreme Court de-
nied certiorart. We granted certiorari to determine
whether the rule of Griffin v. [llinois, 351 TU. S. 12 (1936).
applies in this context. —— U. S. —  We conelude
that it does, but that in the narrow ecircumstances of
this case. no violation of that rule has been shown, and
we affirm,

Grifin v. Hlinois and its progeny establish the prin-
ciple that the State must, as a matter of equal protce-
tion, provide indigent prisoners with the basic tools of
an adequate defense or appeal. when those tools are
available for a price to other prisoners. While the outer
limits of that prineiple are not clear, there can be no
doubt that the State must provide an indigent defendant
with a transeript of prior proceedings when that tran-
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. T0-3041

Charles W. Britt. Jr.,
Petitioner,
v.
State of North Carolina.’

On Writ of Certiorari to the
Court of Appeals of North
Carolina.

[November —. 1971]

Per CUrisd.

Petitioner’s three-day murder trial ended in a mis-
trial when the jury reported a hopeless deadlock. A
retrial was scheduled for the following month. In the
interim, petitioner filed a motion alleging that he was
indigent. and asking for a free transeript of the first
trial. The trial court denied his motion, and the North
("arolina Court of Appeals affirmed. stating that the
recorrdd of the case did not reveal a sufficient need for
the transeript. - The North Carolina Supreme Court de-
nied certiorari, We granted certiorari to determine
whether the rule of Griffin v. Illinois, 351 U. 5. 12 (1956).
applies in this context. — U. 3. —.  We conclude
that 1t does. but that in the narrow ecircumstances of
this case, no violation of that rule has been shown. and
we affirm,

Griffin v. Illinois and its progeny establish the prin-
ciple that the State must, as a matter of equal protee-
tion, provide indigent prisoners with the basic tools of
an adequate defense or appeal. when those tools are
available for a price to other prizoners. While the outer
limits of that prineciple are not clear. there can be no
doubt that the State must provide an indigent defendant
with a transeript of prior proceedings when that tran-
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4th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 70-5041

Charles W. Britt. Jr.,
Petitioner,
.
State of North Carolina.

On Writ of Certiorari to the
Court of Appeals of North
Carolina.

[November —, 1971]

Mr. JusticE MarsHALL delivered the opinion of the
Court.

Petitioner's three-day murder trial ended in a mis-
trial when the jury reported a hopeless deadlock. A
retrial was scheduled for the following month. In the
interim, petitioner filed a motion alleging that he was
mdigent, and asking for a free transeript of the first
trial. The trial court denied his motion. and the North
Carolina Court of Appeals affirmed, stating that the
record of the case did not reveal a sufficient need for
the transeript. The North Carolina Supreme Court de-
nied certiorari. We granted certiorari to determine
whether the rule of Griffin v. [llinois, 351 TU. 8. 12 (1956,
applies in this context. 401 U. 8. 973 (1971). We con-
clude that it does. but that in the narrow circumstances
of this case, no violation of that rule has been shown, and
therefore we affirm.

Grffin v. Illinois and its progeny establish the prin-
ciple that the State must, as a matter of equal protec-
tion, provide indigent prisoners with the basic tools of
an adequate defense or appeal, when those tools are
available for a price to other prisoners. While the outer
limits of that principle are not clear, there can be no
doubt that the State must provide an indigent defendant
with a transeript of prior proceedings when that tran-
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Suprente Court of the Ynited States
Waslingtor, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

November 1, 1971

Re: No. 70-5041 - Britt v. North Carolina

Dear Thurgood:

At the end of your Per Curiam, would you
please add the following:

"Mr., Justice Blackmun concurs
in the result, for he would dismiss the
petition for certiorari as having been

improvidently granted. !

Sincerely,

Vil

Mr. Justice Marshall

cc: The Conference
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Supreme Gonrt of the Huited Statez
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

November 16, 1971

Re: No. 70-5041 - Britt v. North Carolina

Dear Thurgood:
When you run a final printing of your opinion

in this case, would you please have the word "for"
replaced by the word "but'' in the first line of my adden-

dum on page 4.

Sincerely,

H.A.B.

Mr. Justice Marshall

cc: The Conference
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