


Suprene Qonrt of the Huited Stutes
Washingtow, B. . 20543

CHAMBERS OF
THE CHIEF JUSTICE November 1, 1971

Re: No. 70-5014 - Stanley v. Illinois

Dear Bill:
I concur.

Regards,

Mzr. Justice Brennan

cc: The Conference
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CHAMBERS OF

THE CHIEF JUSTICE

Supreme Gourt of the Hnited States
%ﬁgsly‘rzxgm B. €. 2o5%3

November 23, 1971

Re: No., 70-5014 - Stanley v. Illinois

Dear Byron:

I will file a dissent in this case as soon as I can
put it together.

I believe that when the whole record is sorted out
it can be made clear that Stanley has not only failed
but has affirmatively refused to use state remedies
pointed out to him by the Illinois judge.

This is really a ridiculous case to be absorbing
our time and, paradoxically, I will spend a little

more time trying to demonstrate that.

\i ~ Cordially,
|

3
Mr. Justice White }

cc: The Conference
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CHAMBERS OF

Supreme Qourt of the Hnited Stutes
Haslington, B. ¢ 20513

December 2, 1971

THE CHIEF JUSTICE

MEMORANDUM TO THE CONFERENCE:

Re: No. 70-5014 -~ Stanley v. Illinois

Enclosed is a draft of dissent in the above,

I cannot escape a feeling that we are getting
into a "quicksand'' area by the proposed opinion.

My thanks to Mr. Justice Douglas for my
una cknowledged plagiarizing of portions of the excellent

opinion he wrote.

/ Regards,
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To: Mr, Justice Black

Mr. Justice Douglas
N¥r, Justice Harlan

Mr, Ju

i
dix o .

T - LI R B R I
PR VS B T

From: Tro Chint Jusii

Circulziais
No., 70-5014

Recirgulatad:

2 Brennan

STANLEY
v.
ILLINOIS

MR. CHIEF JUSTICE BURGER, dissenting.

The issue presented by this case is, simply stated,
whether Illinois violates the United States Constitution when it
gives full recognition to a father-child relationship only if it
arises in the context of a traditional family unit bound together
in a legal obligation such as marriage.

Stanley alleges that he had been living with the mother of
the two infant children involved in ’Fhis case for 18 years prior
to her death and that he is the natural father of those children.
Shortly a fter the mother's death, Stanley turned the children over
to the care of a Mr. and Mrs. Ness, who took the children into
their home. When it eventually came to the attention of the State
that there was no living adult who had any legally enforceable
obligation for the care and support of the children, the judicial

proceeding here challenged was initiated. In the course of that

proceeding, the children were declared wards of the court and
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Ms: Mr., Justice Douglas
dr, Justlice Brernan

v, o7 o2 Stewart
. a.. oD Wnlte
Nr. Juseice iarshnally”
¥r. Justice Blackmun
SECOND DRAFT Mr. Justice Powell
Mr. Justice Rehnguist
FIrom: toe veeme o » e wiCa
No. 70-5014 -~ Stanley v. Illinois
Circulated:

Recirculated: JAN 24 1977

MR. CHIEF JUSTICE BURGER, dissenting.

The issue presented by this case is, simply stated, whether
Illinois violates the United States Constitution when it gives full recognition
to a father~child relationship only in the context of a traditional family unit
bound together by legal obligations, such as those arising from marriage
or an adoption proceeding.

Stanley asserts rights relating to illegitimate children he claims to
have fathered. He alleges that he had been living with the mother of the
two infant children invc:lved in this case for 18 years prior to her death
and that he is the natural father of those ch/ildren, although this has not
been established in any judicial proceeding. Shortly after the mother's
death, Stanley turned the children over to the care of a Mr. and Mrs. Ness,
who took the children into their home. When it eventually came to the
attention of the State that there was no living adult who had any legally

enforceable obligation for the care and support of the children under Illinois

law, the judicial proceeding here under review was initiated. In the course
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From: The Jiaue ustice
| Circulated:
; No. 70-5014 - Stanley v. Illinois Recirculated: MAR 7 1972

MR. CHIEF JUSTICE BURGER, dissenting.
The only constitutional issue raised and decided in the courts
of Ilinois in this case was whether the Illinois statute which omits

unwed fathers from the definition of "parents' violates the Equal

Protection Clause. We granted certiorari to consider whether the

Illinois Supreme Court properly resolved that equal protection issue.

-5, JERTEE
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No due process issue was raised in the state courts; and no due
process issue was decided by any state court. As Mr. Justice Douglas

said for this Court in State Farm Mutual Automobile Ins. Co. v. Duel,

324 U.S. 154, 160 (1945), 'Since the [state] Supreme Court did not pass

SSTUONOD A0 XUvVaEIT

on the question, we may not do so.'" We had occasion more recently to
deal with this aspect of the jurisdictional limits placed upon this Court

by 28 U.S.C. § 1257 when we decided Hill v. California, 401 U.S. 797

(1971). Having rejected the claim that Chimel v. California, 395 U.S.

752 (1969), should be fetroactively applied to invalidate petitioner Hill's

conviction on the ground that a search incident to arrest was overly




CHAMBERS OF

Supreme Qourt of the Hnited States
Washington, B. . 20543

March 13, 1972

THE CHIEF JUSTICE

PERSONAL

No. 70-5014 -~ Stanley v. Illinois

Dear Harry:

I am adopting your suggestions as you will see when
the new print comes around.

I had dropped the "hit and run'' driver analogy because
of some possibly dubious connotations. I agree it is graphic
but the Vanderbilt dictum is sound: when you have a phrase
or aphorism that's great, take the blue pencil firmly in
hand and strike it out!

I take it you join me now and will show it that way
unless I hear otherwise.
U?gards,

Mr. Justice Blackmun
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6 To: Mr. Justice Douglag
. ~ Mr. Justice Brennan
/ ' ' é Mr. Justice Stewart
xga g L{ g Mr. Just’ce White

N o Mr. Justice iiarshall

r, Justice Blackmun
Mr. Justice Powell

Mr, Justice Rehnguist

1st DRAFT From: ©he <. .. . .wciC@
SUPREME COURT OF THE UNITED STATES,....
No. 70-5014 Recirculated: MAR 13 1972

Peter Stanley, Sr., Petitioner,] On Writ of Certiorari to

v. the Supreme Court of
State of Illinois. Ilinois.

[March —, 1972]

Mgr. CHIEF JUSTICE BURGER, dissenting.

The only constitutional issue raised and decided in the
courts of Illinois in this case was whether the Illinois
statute which omits unwed fathers from the definition of
“parents” violates the Equal Protection Clause. We
granted certiorari to consider whether the Illinois Su-
preme Court properly resolved that equal protection issue.

No due process issue was raised in the state courts;
and no due process issue was decided by any state court.
As MR. Justice Dovcras said for this Court in State
Farm Mutual Automobile Ins. Co. v. Duel, 324 U. S.
154, 160 (1945), “Since the [state] Supreme Court did
not pass on the question, we may not do so.” We had

--oecasion more recently to deal with this aspect of the
jurisdictional limits placed upon this Court by 28 U. S. C.
§ 1257 when we decided Hill v. California, 401 U. S. 797
(1971). Having rejected the claim that Chimel v. Cal-
1fornia, 395 U. S. 752 (1969), should be retroactively ap-
plied to invalidate petitioner Hill's conviction on the
ground that a search incident to arrest was overly ex-
tensive in scope, the Court noted Hill’s additional conten-
tion that his personal diary, which was one of the items
of evidence seized in that search, should have been ex-
cluded on Fifth Amendment grounds as well. MRg. Jus-
TICE WHITE, in his opinion for the Court, concluded that
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2nd DRAFT Bosie A

SUPREME COURT OF THE UNITEDFSTATES -~ -

No. 70-5014

—— Regiiviis et
Peter Stanley, Sr., Petitioner,} On Writ of Certiorari to
v the Supreme Court of

State of Illinois. Illinois.
[Mareh —, 1972]

Mgr. Cuier JusTicE BURGER, with whom MR. JusTicE \
BrackmuN concurs, dissenting.

The only constitutional issue raised and decided in the
courts of Illinois in this case was whether the Illinois
statute which omits unwed fathers from the definition of
“parents” violates the Equal Protection Clause. We
granted certiorari to consider whether the Illinois Su-
preme Court properly resolved that equal protection issue
when it unanimously upheld the statute against petitioner
Stanley’s attack. !

No due process issue was raised in the state courts;
and no due process issue was decided by any state court. .
As Mge. Justice. DotcLas said -for this Court in State
Farm Mutual Automobile Ins. Co. v. Duel, 324 U. S.
154, 160 (1945), “Since the [state] Supreme Court did
not pass on the question, we may not do so.” We had
occasion more recently to deal with this aspect of the
jurisdictional limits placed upon this Court by 28 TU. S. C.
§ 1257 when we decided Hill v. California, 401 U. S. 797
(1971). Having rejected the claim that Chimel v. Cal-
ifornia, 395 U. 8. 752 (1969), should be retroactively ap-
plied to invalidate petitioner Hill's convietion on the
ground that a search incident to arrest was overly ex-
tensive in scope, the Court noted Hill's additional conten-
tion that his personal diary, which was one of the items
of evidence seized in that search, should have been ex-

cluded on Fifth Amendment grounds as well. Mg, Jus-

Give G0 .
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES' “>usiss, g,

No. 70-5014

Peter Stanley, Sr., Petitioner,] On Writ of Certiorari to
V. the Supreme Court of
State of Illinois. Tlinois.

[November —, 1971]

Mr. Justice Doteras, dissenting.

On May 6, 1969, the Juvenile Division of the Circuit
Court of Cook County. Illinois, entered an order stating
that Peter Stanley, Jr.. and Kimberly Stanley, ages 214
and 114 years respectively, were without parents and
that the children’s unwed mother had died and that under
Tllinos law their natural father who had not married
their deceased mother was not regarded as a “parent.”?
Because the children were without parents the court
placed them under the care of a guardian. Petitioner,
their natural father, did not request to be their gnardian
but testified that he had previously arranged for a Mr.
and Mrs. Ness to look after their children and that the
Ness’ should be appointed guardians. Although the
court accepted this recommendation, the judge also stated
that it would entertain a future motion by the peti-
tioner to be appointed guardian. Nonetheless, the judge
emphasized that Stanley had no right to custody and that
in order to obtain such an appointment he would have to
demonstrate a suitable plan for the proper care of the
children. Shortly thereafter the petitioner evidently de-

* In Illinois “parents” means “the father and mother of a legitimate
child, or the survivor of them, or the natural mother of an illegiti-
mate child, and includes any adoptive parent. It does not include
a parent whose rights in respeet of the minor have been terminated
in any manner provided by law.” TIll. Rev. Stat., 1969. c. 37.
§ 701-14.
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Q\ Supreme onurt of the Ilnited States
f Washingten, . C. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS November 10, 1971

MEMORANDUM TO THE CONFERENCE:

I withdraw my earlier
opinion in No. 70-5014 - Stanley v.
Illinocis, and institute the enclosure

in its place.

William O. Douglas
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES
No. 70-5014
Peter Stanley, Sr.. Petitioner,] On Writ of Certiorart to
v. the Supreme Court of
State of Illinois. Ilinois.

[ November —, 1971]

Mz, Jusrice DOCGLAs(dis%Ql;}ting_.f,\fr" '

On May 6, 1969, the Juvenile Division of the Circuit
Court of Cook County, Illinois, entered an order stating
that Peter Stanley, Jr.. and Kimberly Staunlev, ages 214
and 114 vears respectively, were without parents and
that the children’s unwed mother had died and that under
[Minos law their natural father who had not married
their deceaserl mother was not regarded as a “parent.”?
Because the children were without parents the court
placed them under the care of a guardian. Petitioner,
their natural father, did not request to be their guardian
but testified that he had previously arranged for a Mr.
and Mrs. Ness to look after their children and that the
Ness' should be appointed guardians.  Although the
court accepted this recommendation, the judge also stated
that it would entertain a future motion by the peti-
tioner to be appointed guardian. Nonetheless, the judge
emphasized that Stanley had no right to ecustody and that
i order to obtain such au appointment he would have to
demonstrate a suitable plan for the proper care of the
children.  Shortly thereafter the petitioner evidently de-

tIn Ihnols “parents™ means “the father and mother of o legitimate
child, or the survivor of them, or the natural mother of an illegiti-
mate child, und includes any adoptive parent. It does not inelude
a parent whose rights in respect of the mimor have been terminated
m any manner provided by law? TH. Rev. Stat. 1069, ¢, 87,
§ 701-14.

/!
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1st DRAFT

SUPREM COURT OF THE UNITEDSRALES, .

No. 70-5014 Recireyla; ey,

\_\

Peter Stanley, Sr., Petitioner,]) On Writ of Certiorari to
. the Supreme Court of
State of Illinois. Tllinois.

[November —, 1971}

Mg. Justice DovucLras, dissenting.

T agree with Mr. Justice WHITE that the presumption
which Illinois employs against Stanley is not consonant
with procedural due process.

Stanlev was allowed to participate in the proceeding
only to the extent of attempting to show that he had
been lawfully married (which he failed to show). He
was not allowed to show that he had not been a neglect-
ful father, because under the Illinois scheme that issue
is not cognizabie in a dependency proceeding, though it
is the central issue in an Iilinois neglect proceeding.
Illinois, by excluding that issue from the dependency
hearing fragments the family unit without giving Stanley
a chance to disprove the inference. It is for me no
answer that he ean later apply for custody because (a) thre—

harigedone by the interim separation. and (b) no reason
. 1S supplied for not allowing Stanley to present his case

44 during the dependency hearing.
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November 18, 1971

Dear 3yron:
In ¥No. TO-501k - Stanley

¥v. Illinoig, please note that I Join

Parts T asd II of your opiniom of this

date,

Mr. Juatice White

NNV AHL A0 SNOTLYYTION 9011 wrvss v e

SSAAINOD 4O Advad i fNOIS‘[AI(I LdTd40S



Supreme Conrt of the Ynited States
Washrgton, D. €. 2053

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS February 7, 1972

Dear Byron:
In No. 70-5014 - Stanley v.
Illinois, please join me Parts I and

IX of your opinion.

LA/

William O. Douglas

Mr. Justice White

P.S. I have made a suggestion on Page 8.

ccC: The Conference
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Supreme Gourt of the United States
Waslhington, D. €. 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS March 9, 1972

Dear Byron:

I have your recirculation of March

eighth in No. 70-501Lk - Stanley v.

3
pa

Illinois. bt
I

As I wrote you on February seventh,

el

please join me in Parts I and II of

your opinion.

[

William O, Douglas

Mr. Justice White
ke
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CC: The Conference
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Ty 9 1st DRAFT

SUPREME COURT OF THE UNITED STATES >wwea- -
a: [0/ 2F / 1,
No. 70-5014
Peter Stanley, Sr., Petitioner,] On Writ of Certiorari to
. the Supreme Court of
State of Illinois. Illinois.

[November —, 1971]

Per Curian.

Iinois law grants an unwed mother rights to control
and custody of her illegitimate minor children that are
not granted to an unwed father. We granted certiorari
to consider whether certain sections of the Illinois Ju-
venile Court Act and the Illinois Paternity Act alleged
to make this distinction, Ill. Rev. Stat., c. 37, §§ 701-14
and 702-5 (1969), I1l. Rev. Stat. 1967, c. 106 3/4, par. 62,
denied petitioner, an unwed father, equal protection of
the laws. 400 U. S. 1020 (1971). It appears, however,
that the trial court held that petitioner would be afforded
the opportunity to apply for rights of custody and con-
trol, although § 12 of the Paternity Act provides that an
unwed father “shall have no right to the custody or
coutrol of the child except such custody as may be
granted pursuant to an adoption proceeding initiated by
him for that purpose.” Petitioner did not apply for cus-
tody and control and in that ecircumstance the Illinois
Supreme Court held that he would not be heard to argue
that application of §12 to deny him custody would
constitute a denial of equal protection of the laws. 45
IIl. 2d 132, 256 N. E. 2d 814 (1970). Without the ben-
efit of a fuller state court definition of the rights of an
unwed father to control and custody of his illegitimate
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

Raecipenlntad

L O A

: //._Jw'7.~/_
No. 70-5014

Peter Stanley, Sr., Petitioner,} On Writ of Certiorari to
v the Supreme Court of

State of Illinois. Illinois.
[November —, 1971]

Per CtUriant.

Illinois law grants the mother of illegitimate minor
children rights to their control and custody that are not
granted to their father. We granted certiorari to con-
sider whether certain sections of the Illinois Juvenile
Court Act and the Illinois Paternity Act alleged to make
this distinction, I1l. Rev. Stat., ¢. 37, §§ 701-14 and 702-5
(1969), Ill. Rev. Stat., c. 106 3/4, 162 (1969), denied
petitioner, the natural father of illegitimate children,
equal protection of the laws. 400 U. S. 1020 (1971).

- It-appears, however, that-the trial court held that peti-
tioner would be afforded the opportunity to apply for
rights of custody and control, although §62 of the
Paternity Act provides that “the father of a child born
out of wedlock . . . shall have no right to the custody or
control of the child except such custody as may be
granted pursuant to an adoption proceeding initiated by
him for that purpose.” Petitioner did not apply for cus-
tody and control and in that circumstance the Illinois
Supreme Court held that he would not be heard to argue
that application of §62 to deny him custody would
constitute a denial of equal protection of the laws. 45
Til. 2d 132, 256 N. E. 2d 814 (1970). Without the ben-
efit of a fuller state court definition of the rights of nat-
ural fathers to control and custody of their illegitimate
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Supreme Gonrt of the Ynited Stutes
Washington, B. . 20513

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

November 10, 1971

MEMORANDUM TO THE CONFERENCE

RE: No. 70-5014 - Stanley v. Illinois

This will confirm that I withdraw my vote for
the Per Curiam dismissing the case as improvidently

granted and -vill vote o reverse.

W.J.B. Jr.

o,
™
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Supreme Qourt of the Ynited States
Washington D. . 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

November 19, 1971

RE: No. 70-5014 - Stanley v. Ilinois

Dear Byron:

I agree.

Sincerely,

Y,

[

Mr. Justice White

cc: The Conference

PR [UUURI S [ -
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Supremr Court of the Hnited States
Washington, B. €. 20543

CHAMBERS OF

JUSTICE WM U. BRENNAN, JR. February 4, 1972

RE: No. 70-5014 - Stanley v. Illinois

Dear Byron:

Your revision is completely persuasive
and certainly should dissipate any doubts

raised by the dissent. I am happy to join.

Sincerely,

1

L

p -
7 ,. /,/ ‘.\"

a

1
Id

- Mr. Justice White

cc: The Conference
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Suprems Cowrt of the Ynited States
Washington, B. . 20513

CHAMBERS OF
JUSTICE POTTER STEWART

March 30, 1972

No. 70-5014 -- Stanley v. Olinois

Dear Byron,

I am glad to join your opinion for the
Court in this case.

Sincerely yours,
s

~

Copies to the Conference

Mr. Justice White
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To: The Chief Justiag
Mr, Justice Black
Mr, Justice Douglas
Mr, Justice Harlan
Mr, Justics Brennan
Mr, Justice Stewart

- Justice Marsh
Mr. Jusiig ail

2 Blackmyq
1st DRAFT

SUPREME COURT OF THE UNITED STATHS: Mite. 4.

Circulatcq :._.{/_:;i

'
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No. 70-5014
Recirculateq:

Peter Stanley. Sr., Petitioner,} On Writ of Certiorari to
v. the Supreme Court of
State of Illinois. Tlinois.

[November —, 1971]

Mg. JusTice WHITE, dissenting.

Joan Stanley lived with Peter Stanley intermittently
for 18 vears during which time they had three children.
When Joan Stanley died. Peter Stanley lost not only her.
but also his children. TUpon her death, in a dependency
proceeding instituted by the State, his children were
declared wards of the State and placed with state-ap-
ponited guardians. That result automatically followed
from proof of the single fact that Peter Stanley and the
now dead mother had not been married. Under Illinois
law Stanley’s fitness as a father was irrelevant; the chil-
dren of both fit and unfit. unwed fathers became wards
of the State upon the death of the mother.

Ilinois justifies the taking by saving that unwed fathers
are presumed to be unfit to raise their children and that
it would be too troublesome to permit the presumption
to be rebutted in the dependency proceeding. We
granted certiorart to determine whether this presumption
should be allowed to stand, particularly in light of the
fact that Illinois allows married fathers—whether di-
vorced, widowed or separated—and mothers—even if
unwed—the benefit of the presumption that they are fit
to raise their children.

The Court now sets aside considerations of logic as
well as humanity when it promulgates the following
syllogism: TIllinois has not made it clear how petitioner



, o To: The
j/»mw{/ ' Mr.
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O\Q»L;t_’ Mr,
Mr,

Me:

Mr.

Mr,

2nd DRAFT

Chief Justize

Justice
Justice
Justice
Justice
Justice
Justice
Jusiics

From: White, J.

SUPREME COURT OF THE UNITED STATES

Circulatcd:

No. 70-5014 Recirculated :M@_

Peter Stanley, Sr., Petitioner,] On Writ of Certiorari to
. the Supreme Court of
State of Illinois. Tlinois.

[November —, 1971]

Meg. Justice WHITE delivered the opinion of the Court.

Joan Stanley lived with Peter Stanley intermittently
for 18 years during which time they had three children.
When Joan Stanley died, Peter Stanley lost not only her,
but also his children. TUpon her death, in a dependency
proceeding instituted by the State of Illinois, his children
were declared wards of the State and placed with court
appointed guardians. Stanley appealed arguing that he
had never been shown to be an unfit parent. The Illinois
Supreme Court accepted that this was so, but held that
the separation of Stanley and his children properly and
automatically followed from proof of the single fact that
Peter Stanley and the now dead mother had not been
married. In re Stanley, 45 T11. 2d 132, 256 N. E. 2d 814
(1970). TUnder Illinois law the children of both fit and
unfit unwed fathers became wards of the State upon the
death of the mother. TIIl. Rev. Stat.. ¢. 37, §§ 702-3.
701-14 (1969). Stanley's fithess as a father was
irrelevant.

Now, on review in this Court, Illinois reiterates its
position that unwed fathers are presumed to be unfit
to raise their children and that it is unneecessary to hold
an individualized hearing to determine whether a par-
ticular father is in fact an unfit parent before he is
separated from his children. We granted certiorari to
determine whether this method of procedure by presump-
tion could be allowed to stand. particularly in light of

Black
Douglas
Harlan
Brennan
Stewart
Mershall
Blackmun
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@(\{\‘\ Supreme Qonrt of the Hnited States

Washington, D. §. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

December 3, 1971

MEMORANDUM TO THE CONFERENCE

No. 70-5014 - Stanley v. Illinois

On the merits, I remaln convinced that
both the due process and equal protection grounds
are sound bases for decision in thils case. How-
ever, the Chief Justice doubts our right and
power to invoke the Due Process Clause. He may

be right. T am considering the matter.

[
| .R.W.
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To: The Chier Justice
MI’. :

; vztice Douglay
Mr. . :

Er.
L.'I' .
M-,

Mr.

From: White, J.

! 4th DRAFT

SUPREME COURT OF THE UNITED STATES
S— Recircula":sd:_z:“g#_){—

No. 70-5014

Peter Stanley, Sr., Petitioner,) On Writ of Certiorari to

2. the Supreme Court of
State of Illinois. Tllinois.
[January —, 1972]

Me. Justice WHITE delivered the opinion of the Court.

Joan Stanley lived with Peter Stanley intermittently
for 18 years during which time they had three children.!
When Joan Stanley died. Peter Stanley lost not only her
but also his children. TUnder Illinois law the children of
unwed fathers become wards of the State upon the death
of the mother. Accordingly, upon Joan Stanley’s death,
in a dependency proceeding instituted by the State of
Tllinois, Stanley’s children ® were declared wards of the
State and placed with court appointed guardians. Stan-
ley appealed, claiming that he had never been shown to
be an unfit parent and that since married fathers and un-
wed mothers could not be deprived of their children with-
out such a showing, he had been deprived of equal pro-
tention of the laws guaranteed him by the Fourteenth
Amendment. The Illinois Supreme Court accepted the
fact that Stanley’s own unfitness had not been established
but rejected the equal protection claim, holding that
Stanley could be properly separated from his children
upon proof of the single fact that he and the dead mother
had not been married. Stanley’s actual fitness as a father
was irrelevant. In re Stanley, 45 I11. 2d 132, 256 N. L.
814 (1970).

SSTYINOD A0 XAVIAIT NOISIAIU LdTHOSANVH IHL 40 SNOILDHTTIOD HHL WOdd @IdNdoddad

1 Uncontradicted testimony of Peter Stanley, Petitioner’s Ap-
pendix, p. 22.
2 Only two children are involved in this litigation.
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SUPREME COURT OF THE UNITED STATE&“’“--*"*

No. 70-5014

Peter Stanley, Sr., Petitioner,} On Writ of Certiorari to-
. the Supreme Court of

State of Illinois. Illinois.

[January —, 1972]

Mgr. JusTice WHITE delivered the opinion of the Court..

Joan Stanley lived with Peter Stanley intermittently
for 18 years during which time they had three children.'
When Joan Stanley died, Peter Stanley lost not only her
but also his children. Under Illinois law the children of
unwed fathers become wards of the State upon the death
of the mother. Accordingly, upon Joan Stanley’s death,

in a dependency proceeding instituted by the State of
Tllinois, Stanley’s children * were declared wards of the
State and placed with court appointed guardians. Stan-
ley appealed, claiming that he had never been shown to
be an unfit parent and that since married fathers and un-
wed mothers could not be deprived of their children with-
out such a showing, he had been deprived of the equal
protection of the laws guaranteed him by the Fourteenth
Amendment. The Ilinois Supreme Court accepted the
fact that Stanley’s own unfitness had not bheen established
but rejected the equal protection eclaim, holding that
Stanley could properly be separated from his children
upon proof of the single fact that he and the dead mother
had not been married. Stanley’s actual fithess as a father
was irrelevant.  In re Stanley, 45 1. 2d 132, 256 N. E.
S14 (1970).

t Uncontradicted testimony of Peter Stanley. Peritioner’s Ap-
pendl\ . 22

2 Only two children are inv 01\ ed m this litigation.
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6th DRAFT

SUPREME COURT OF THE UNITED STATHS <"
Recirculatad: I - f—_’7}_

No. 70-5014

Peter Stanley, Sr., Petitioner,] On Writ of Certiorari to

v. the Supreme Court of
State of Illinois. Tlinois.

[January —, 1972]

Mgr. Justice WHITE delivered the opinion of the Court.

Joan Stanley lived with Peter Stanley intermittently
for 18 years during which time they had three children.!
When Joan Stanley died, Peter Stanley lost not only her
but also his children. Under Illinois law the children of
unwed fathers become wards of the State upon the death
of the mother. Accordingly, upon Joan Stanley’s death,
in a dependency proceeding instituted by the State of
Tllinois, Stanley’s children * were declared wards of the
State and placed with court appointed guardians. Stan-
ley appealed, claiming that he had never been shown to
be an unfit parent and that since married fathers and un-
wed mothers could not be deprived of their children with-
out such a showing, he had been deprived of the equal
protection of the laws guaranteed him by the Fourteenth
Amendment. The Illinois Supreme Court accepted the
fact that Stanley’s own unfitness had not been established
but rejected the equal protection claim, holding that
Stanley could properly be separated from his children
upon proof of the single fact that he and the dead mother
had not been married. Stanley’s actual fitness as a father
was Irrelevant. In re Stanley, 45 I11. 2d 132, 256 N. E.
814 (1970).
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t Uncontradicted testimony of Peter Stanley, Petitioner’s Ap-
pendix, p. 22.
* Only two children are involved in this litigation.




To: The Chief Justice
’ Mr. Justice Deuslas

\ Mr. Justic: Branns
v / Mr. Justice Sic:
/ 7. \ e PHET Justice
\ P T. oUu3tlice :
\J Mr. Justice :

Mr. Justice 3

Mr. Justice Rehnquist

7th DRAFT From: White, J.

SUPREME COURT OF THE UNITED STA¥ES™>t°%:

Recirculated: 3- 3o - 72

No. 70-5014

Peter Stanley, Sr., Petitioner,] On Writ of Certiorari to
V. the Supreme Court of
State of Illinois. Tllinois.

[April —, 1972]

Mr. JusTicE WHITE delivered the opinion of the Court.

Joan Stanley lived with Peter Stanley intermittently
for 18 years during which time they had three children.!
When Joan Stanley died. Peter Stanley lost not only her
but also his children. Under Illinois law the children of
unwed fathers become wards of the State upon the death
of the mother. Accordingly, upon Joan Stanley’s death,
in a dependency proceeding instituted by the State of
Tllinois, Stanley’s children® were declared wards of the
State and placed with court appointed guardians. Stan-
ley appealed, claiming that he had never been shown to
be an unfit parent and that since married fathers and un-
wed mothers could not be deprived of their children with-
out such a showing, he had been deprived of the equal
protection of the laws guaranteed him by the Fourteenth
Amendment. The Illinois Supreme Court accepted the
fact that Stanley’s own unfitness had not been established
but rejected the equal protection claim, holding that
Stanlev could properly be separated from his children
upon proof of the single fact that he and the dead mother
had not been married. Stanley’s actual fitness as a father
was irrelevant. In re Stanley, 45 111. 2d 132, 256 N. E.
814 (1970).

SSTIINOD 40 X¥VAIIT ‘NOISIAIU LATMISONVR AHL 40 SNOILDATTIO0D AHL WOYA AAINAOIITH

1 Uncontradicted testimony of Peter Stanley, Petitioner’s Ap-
pendix, p. 22.
2 Only two children are involved in this litigation.




Supreme Caurt of the Ynited States
Waslhington, D. €. 2053

CHAMBERS OF

JUSTICE THURGOOD MARSHALL October 28, 1971 [2J$

Re: No. 70-5014 - Stanley v. Illinois

Dear Bill:
I shall try my hand at a short dissent

to your per curiam.

Sincerely,

Mr. Justice Brennan

cc: The Conference

~
- e . Y S
SSHUINOD A0 XIVILIT ‘NOISIATIU YLATIDSNNVH THI 40 SNOILDATIO) FHI WOdd aADINA0OIJTd




1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-5014

Peter Stanley, Sr., Petitioner,}) On Writ of Certiorari to

. the Supreme Court of
State of Illinois. Illinois.

[November —, 1971]
C’fﬁﬂfom (JL‘

LMR. JUSTICE MARSHALL.

I am convineed that the Illinois statutory scheme be-
fore us denies to the fathers of illegitimate children the
equal protection of the laws.

I

In my view that question is squarely presented by the
record in this case, and I would reverse the judgment of
the court below. It is suggested that petitioner's depri-
vation is de minimis, because the law of Illinois permits
him to petition for adoption of the children, and thereby
acquire the legal status that he seeks.” Tt is reasonable,
so the argument runs, to single out the father of illegiti-
mate children for this burden, because he alone among
biological parents is frequently unknown and unavail-
able; to require him to come forward and seek adoption
is merely a procedural device that requires him to
acknowledge paternity and subject himself to the duties
of parenthood as well as its rights. That argument might
will be persuasive if Illinois law placed only a routine
administrative step between the father and his parental

' It cannot seriously be argued that petitioner’s claim ix bared by
his failure to petition for adoption, zince he challenges here preeisely
the fact that he must pursue that course while no other parent must
do so.
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-5014

Peter Stanley, Sr., Petitioner,) On Writ of Certiorari to
. the Supreme Court of
State of Illinois. Illinois.

[February —, 1972]

Mg. JusTicE MARSHALL, concurring.

I concur in the judgment of the Court, because I am
convinced that the Illinois statutory scheme before us
denies to the fathers of illegitimate children the equal
protection of the laws.

I

It is suggested that petitioner’s deprivation is
de minimis, because the law of Illinois permits him
to petition for adoption of the children, and thereby
acquire the legal status that he seeks.® It is reasonable,
so the argument runs, to single out the father of illegiti-
mate children for this burden, because he alone among
~biological parents is frequently unknown and unavail-
able; to require him to come forward and seek adoption
is merely a procedural device that requires him to
acknowledge paternity and subject himself to the duties
of parenthood as well as its rights. That argument might
well be persuasive if Illinois law placed between the
father and his parental rights and responsibilities a
procedural step designed merely to establish the fact

1Tt cannot seriously be argued that petitioner’s elaim is not ripe
because of his failure to petition for adoption, since he challenges
here precisely the faet that he must pursue that course while no
other parent must do so.
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Supreme Qonrt of the Ynited Stutes
Waslington, 8. ¢. 2053

CHAMBERS OF
JUSTICE THURGOOD MARSHALL February 7, 1972

Re: No. 70-5014 - Stanley v. Tllinois

Dear Byron:
In view of your recirculation

of February 3 I have decided to withdraw
my concurring opinion and to join your

opinion in toto.
Sincerely,,
&.._.’.’

Mr. Justice White

cc: The Conference
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Supreme Qonrt of the Wnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

November 2, 1971

Re: No. 70-5014 - Stanley v. Illinois

Dear Bill:
Subject to what Thurgood may have to say,
please join me in your proposed Per Curiam.

Sincerely,

Jad.

] Mr, Justice Brennan

cc: The Conference

=
o
=}
]
O
z2]
=]
<
o}
<3
z
R
Q
t—l
r
T
)
-
—t
o]
=2
wn
=]
=]
=
!
!

1’ .
1

fen
!
=
[
la-]
o]
=2
-~
<
et
w3
o
o]
‘z.
=
el
E
<
(o]
=7}
()]
(=]
2z
£
]
[97]




Supreme Qourt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

November 18, 1971

H
i

/

Re: No. 70-5014 - Stanley v. Ilinois

Dear Byron:

I am assuming that you will be converting your
dissent circulation of November 8 into a majority opinion.
This is just to let you know that I shall probably join you
now in a vote for reversal.

Sincerely,

a2

Mr. Justice White

cc: The Conference
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oF .
Supreme Qonrt of the Hnited Sintes
Washington, B. §. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

November 19, 1971

!

|

Re: No. 70-5014 - Stanley v, Illinois

Dear Byron:
Please join me in your circulation of
November 18.
Sincerely,

//ét

——

Mr. Justice White

cc: The Conference
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March 13, 1972

Re: No. 70-5014 - Stanley v. Illinois

Dear Byron:

As you can see from the enclosure, I am
slipping away from you in this case. This has been
a difficult one for me. I fell off at footnote 9 and am
now not convinced that due process can be brought

into the case.

Sincerely,

HA

Mr. Justice White
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March 13, 1972

Re: No, 70-5014 - Stanley v. Illinois

Dear Chief:

- This case proved to be a difficult one for me,
but 1 am now persuaded by your dissent. 1 fell off the
wagon, so far as the Court's opinion is concerned, with
its footnote 9 in the circulation of March 8. That foot-
note presents, for me, a bootstrapping argument to bring
due process into the case. Due process may lurk in the
background, but certainly the Illinois courts are entitled
to the first crack at it.

The following are mere passing impressions, and
I submit them to you for what they may be worth:

1. The opinion of the Illinois Supreme Court issued
with a unanimous vote. Should this be mentioned? I make
this suggestion only because some of the Brethren feel that
Walter Schaefer is never wrong.

$$313u0) J0 A1eaqy] ‘UoIsIAL( JdLIdSNUR 34 JO SUOIIIY[O) A1) woJj pasnpoadoy

2. Mr, and Mrs. Ness, who were appointed guar- {;
dians of Stanley's two children, were not a married couple
that the State or the social welfare agency dug up. They 3
were Stanley's own selection. He testified, Appendix 22,
that he ""brought them into the home of Mr. and Mrs. Ness."

You mention this fact on page 10 of your March 7 recirculation.
In an earlier draft you mention it on the very first page., I ;
personally think it is a fact of some importance and tends to
nullify the Court's inference of coldness when it says, page 1,
that the children were ''placed with court-appointed guardians."




3. Imiss the "hit and run'" reference. I thought

it was a good one for use in the context of this case.

Sincerely,

H A A

The Chief Justice
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% \g\ Supreme Gonrt of the Hnited States
Waushington, B. (. 20543

- CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 13, 1972

Re: No. 70-5014 - Stanley v. Illinois

Dear Chief:
Please join me in the dissent you have re-
circulated in this case on March 13.

Sincerely,

s A ;

The Chief Justice

cc: The Conference
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