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Supreme Qourt of the Tnited States ) Flond
wﬁﬁlﬁngm E' QI' 2U5)1’3 ’ \-@f,»e-‘., L= ¢ ‘r«g;e_:j__
April 5, 1972 e

CHAMBERS OF
THE CHIEF JUSTICE

Re: No. 70-5012 ~- Milton v. Wainwright

Dear Lewis:

I have been struggling with the above and it is very
difficult to spell out a reversal without making Massiah
retroactive for all practical purposes. The theory I hoped
to develop just will not ''wash. "

There are three to affirm who could probably be
persuaded to go along with a remand for a hearing on
harmless error. Here are some factors:

(1) - The harmless error rule needs
some recognition as a viable doctrine.

(2) = The Petitioners gave several
devastating confessions not challenged
on this appeal. They would doubtless
convict him on re«trial,

(3) - A remand would call on the court
to evaluate the harmless error aspect

in light of the unchallenged confessions
that were before the jury.

Query: Would such a remand, acknowledging the im-
permissibility of the police conduct and condemning it, appeal
to you? If it would, I'll determine if Byron, Harry, and
Bill R., the "affirm' votes, would go along.

Regards,

3

Mr, Justice Powell

. P.S. (We would also declare Massiah non-retroactive.)




Supreme Qourt of the United Stales
Waslington, B. €. 20543
May 11, 1972

CHAMBERS OF
THE CHIEF JUSTICE

No., 70-5012 -- Milton v. Wainwright

MEMORANDUM TO THE CONFERENCE:

I took this case on the assumption that I could work out a basis for
reversal without making Massiah retroactive. I find it will not ''wash. "
If we reverse, Massiah is retroactive no matter how we ''gild' it.

To place theA case in focus I set forth my conclusion to affirm and
in these circumstances request that it be re-assigned unless a majority

agrees that on the peculiar facts of this case any error was harmless.

o e ok

Petitioner Milton is presently serving a life sentence imposed

in 1958 upon his conviction by the State of Florida for the first degree mur-

der of the woman with whom Milton was living at the time. Within a day
after the woman's death, Milton was arrested and confined in the Miamni

jail; nine days later, having been advised of his right to remain silent, he

=
=)
=
=
2]
=1
(>}
:
=
%
Q
=)
™
™
2}
aQ
it
)
=}
2z
72 ]
=
=y
=1
=
2]
«
=
-
!
o]
=)
e}
<
et
%2]
Pt
=}
=
=
-
g
<
o
1
=)
=}
=
E
12}
W



Ftherefore, not reach the question of the retroactivity of Massiah,
I would dismiss the writ as improvidently granted.
As it appears to stand,the foregoing would be my dissent.

Regards,

A
|
] T
/ L. /

I would therefore dispose of the case with a holding that assuming,
fendo, the confession made by Milton to officer Langford was inadmissible
the trial in 1958, its admission in evidence was, beyond reasonable doubt,

vé,rmless in light of the overwhelming evidence against Milton. Iwould,

Alternatively
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Qa/ Bupreme Qonrt of the nited States
MWaslhington, B. 4. 20543

CHAMBERS OF ) June 13, 1972

THE CHIEF JUSTICE

No. 70-5012 -- Milton v. Wainwright

MEMORANDUM TO THE CONFERENCE:

It appears that there is a court for disposing of
the case on a "harmless error' basis. I could affirm as

well as DIG.

Regards,

(55303
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No. 70-5012 «~ Milton v. Wainwright Becircuiaszd:

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted the writ on claims under the Fifth and Sixth Amendment
arising out of the use of one of a number of confessions, all of which were
received in evidence over objection. The confession challenged here was
obtained by a police officer posing as an accused person confined in the
cell with petitioner.

Petitioner Milton is presently serving a life sentence imposed in
1958 upon his conviction of first degree murder following a jury trial in
Dade County, Floricia.. During that trié.l, the State called as a witness a
police officer who, at a time when petitioner had already been indicted
and was represented by counsel, posed as a fellow prisoner and spent
almost two full days sharing a cell with petitioner. The officer testified
to incriminating statements made to him by petitioner during this period.
Cont ending that the statements he made to the officer were involuntary
under Fifth Amendment standards and were obtained in violation of his

Sixth Amendment rights as subsequently interpreted in Massiah v. United
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Mr. Justice Douglas

Mr. Justico Srennan

Mr. Justice 5+

Mr. Justice yh:d
Changes on pages 2 and 8. Mr. Just“':m oz

: Mr. Justice Blackﬁun
Mr. Justice Powell
Mr. Justice Rehnguist

R . -
From: TiLe Chicy JubT e

Circulated;
No. 705012 -~ Milton v. Wainwright e .

Recirculated:_JUUN 1 6 19725

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted the writ on claims under the Fiith and Sixth Amendment
arising out of the use of one of a number of confessions, all of which were
received in evidence over objection. The confession challenged here was
obtained by a police officer posing as an accused person confined in the
cell with petitioner.

Petitioner Milton is presently serving a life sentence imposed in
1958 upon his conviction of first degree murder following a jury trial in
Dade County, Flo ida. During that trial, the State called as a witness a
police officer who, at a time when petitione‘r had already been indicted
and was represented by counsel, posed as a fcllew prisoner and spent
almost two full days sharing a cell with petitioner., The oificer testified

to incriminating statements made to him by petitioner during this period.
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Contending that the statements he made to the officer were involuntary

SS

under Fifth Amendment standards and were obtained in violation of his

Sixth Amendment rights as subsequently interpreted in Massiah v, Un'ied




To: Mr. Justice Douglas =
\ Mr. Justize Brennan

\ ¥r. Jusiice Stew
v Mr. 7
MI‘.
A Mr.
" Kr.
M.
From: The Chizf Justica
ond DRAFT B
Circulated:
SUPREME COURT OF THE UNITED STA'EES PR .
ecirsulated: -
70-5012
George William Milton,
Petitioner. On Writ of Certiorari
v, to the United States

Louie L. Wainwright, Director,{ Court of Appeals for
Florida Divisions of the Fifth Cireuit.
Corrections.

[June 22, 1972]

AMr. Cmier Justice Burcer delivered the opinion of
the Court.

We granted the writ on eclaims under the Fifth and
Sixth Amendments arising out of the use of one of a num-
ber of confessions, all of which were received in evidence
over objection. The confession challenged here was ob-
tained by a police officer posing as an accused person
confined in the cell with petitioner.

Petitioner Milton is presently serving a life sentence
imposed in 1938 upon his conviction of first degree murder
following a jury trial in Dade County, Florida. During
that trial, the State called as a witness a police officer
who, at a time when petitioner had already been indicted
and was represented by counsel, posed as a fellow prisoner
and spent aliost two full davs sharing a cell with peti-
tioner. The officer testified to incriminating statements
made to him by petitioner during this period. Contend-
ing that the statements he made to the officer were in-
voluntary under Fifth Amendment standards and were
obtained in violatipa of his Sixth Amendment rights as
subsequently intepreted in Massiah v. United States, 377
U, 3. 201 (1964 ), petitioner initiated the present habeas
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Supreme t’;oﬁrt of the Ynited States o
Waslhington, B. €. 20543 /Z;-7:255

CHAMBERS OF May 15 1972
JUSTICE WILLIAM O. DOUGLAY 7

Dear Potter:

In No. 70-5012 - Milfon v. Wainwright,

@ me in your memorandim‘—’oil\_dil’s_.)'( JA /ng )
R'M/

W. 0. D.

Mr. Justice Stewart ' /

cc: Conference
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Supreme Gourt of the Ynited States
Waslhington, B. . 20543

CHAMBERS OF

JUSTICE Wwn. J. BRENNAN, JR. May 15, 1972

MEMORANDUM TO THE CONFERENCE

RE: No. 70-5012 - Milton v. Wainwright

I also would reverse the judgment for the

reasons expressed in Potter's Memorandum.

WwW.d.B. Jr.
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@ Supreme Conrt of the Ynited States
Wasljingtan, D. €. 20513

CHAMBERS OF
JUSTICE POTTER STEWART

January 12, 1972

MEMORANDUM TO THE CONFERENCE

Re: No. 70-5012, Milton v. Wainwright

Last Term I wrote a proposed opinion in this case
which would have disposed of it without argument. Five of us
were in favor of that result (although Hugo Black would have
joined only in the judgment). A copy of my proposed opinion

is herewith atizched.

. o ek
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4th DRAFT

SUPREME COURT OF THE UNITED STATES
A October Term, 1970

"GEORGE WILLIAM MILTON ». LOUIE L. WAIN-

WRIGHT, FLORIDA DIVISIONS OF
CORRECTIONS

' ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED

STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT
No. 5712. Decided May —, 1971

Opinion of Mr. Justice DoucrLas, MR.' JUSTICE STEW-

~ ART, MR. JusTicE BrRENNAN and Mg. JusTice MARSHALL.

‘In June, 1958, petitioner Milton was indicted by a

grand jury in Miami, Florida, for the crime of first-

degree murder, carrying a possible death sentence. He
was held in jail pending trial. He had a lawyer, who
told him not to answer any questions. He was advised
of his constitutional right to silence but made a confes-

‘gion ‘of the crime which was tape recorded. Several

weeks later, perhaps because of doubts as to the admis-
sibility of the first confession, a police officer was placed
in his two-man cell with instructions to tell Milton
that he was a fellow prisoner being held for investigation
of a murder charge. The officer remained in the cell one
night, the following day, another night, and part of a
second day. During that time, Milton was not told of
his cellmate’s connection with the police force. Under
‘instructions from his superiors, the officer questioned
Milton as opportunities presented themselves in an effort

to elicit a confession. Milton eventually made an oral
confession to the officer, and this was admitted in evi-

‘dence at the trial. Milton’s counsel objected that the
‘confession was involuntary, but after a careful hearing
out of the presence of the jury the trial judge ruled against
him. The jury returned a verdict of guilty with recom-
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Supreme Court of the Hnited States
Mashington. B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

May 11, 1972

MEMORANDUM TO THE CONFERENCE

No. 70-5012 - Milton v. Wainwright

In due course, I expect to circulate a memo-
randum in this case setting out the reasons why I think

the judgment should be reversed.

NSS!
z

-

P.S.
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To: The Chief Justice
o Mr. Justice Douglag
Mr. Justice Brennan
Mr. Justice White
v Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist

From: Stewart, J.

1st DRAFT -
. B \‘ A W
SUPREME COURT OF THE UNITED STATHS™
—_— Recirculated:
70-5012
George William Milton,
Petitioner, On Writ of Certiorari
. to the United States
Louie L. Wainwright, Director,| Court of Appeals for
Florida Divisions of the Fifth Circuit.
Corrections.

[May —, 1972]

Memorandum to the Conference.

In 1958 a Florida grand jury indicted the petitioner,
George Milton, for first degree murder. This was an
offense punishable by death under Florida law. After
he had been indicted, Milton was remanded to the Dade
County jail to await trial. He had retained a lawyer,
who had advised him not to talk about his case with
anyone. »

‘Some  two *weeks later the State directed a police
officer named Langford to enter Milton's cell, posing as
a fellow prisoner also under indictment for murder,
in order to “seek information” from Milton. Langford
entered the cell on a Friday evening. That night he
“tried to open him [Milton] up,” but Milton refused
to talk about his case. The next day Langford devoted
his efforts to gaining Milton's confidence. He shared
his breakfast with Milton and gave him candy. He
talked convineingly about his own purported ecrime.
He tried to steer the conversation to the charge against
Milton, but Milton repeatedly said he did not want to
talk about it, and had been told not to talk about it
by his lawyer. Finally, sometime between midnight and

SSTUONOD A0 XAVIEIT *NOISIAIU LATHOSANVR HHL A0 SNOILDATIOD HHL WOHX QﬂﬂﬂﬂOﬂdHﬂ




To: The Chief Justice
ilr. Justice Douglas
Mr. Justice Brennan
Hr. Justice White
¥r. Justice Marshall\/
¥r. Justice Blackmun
¥r. Justice Powsll
Mr. Justice Rehnquist
2nd DRAFT

SUPREME COURT OF THE UNITED

ey

irculated:

70-5012 Recirculated: JUN 20 i5is

George William Milton,

Petitioner, On Writ of Certiorari

v. to the United States

Louie L. Wainwright, Director,| Court of Appeals for
Florida Divisions of the Fifth Circuit.

Corrections.

[June —, 1972]

MR. Justice STEWART, with whom MRg. Justice Dove-
ras, MR. JusTicE BRENNAN, and MR. JusTicE MARSHALL
join, dissenting.

Under the guise of finding “harmless error,” the Court
today turns its back on a landmark constitutional prece-
dent established 40 years ago. That precedent, which
clearly controls this case, is Powell v. Alabama, 287 U. S.
45. 1 respectfully dissent.

In 1958 a Florida grand jury indicted the petitioner,
George Milton, for first degree murder. This was an
offense punishable by death under Florida law. After
he had been indicted, Milton was remanded to the Dade
County jail to await trial. He had retained a lawyer,
who had advised him not to talk about his case with
anyone.

Some two weeks later the State directed a police
officer named Langford to enter Milton’s cell, posing as
a fellow prisoner also under indictment for murder,
in order to “seek information” from Milton. Langford
entered the cell on a Friday evening. That night he
“tried to open him [Milton] up,” but Milton refused
to talk about his case. The next day Langford devoted
his efforts to gaining Milton’s confidence. He shared
his breakfast with Milton and gave him candy. He
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Supreme Conet of te Wnited States
= T

MWashmgton, L. G 205463

7

CHAMBERS OF
JUSTICE BYRON R.WHITE

Re: DNo. 70-5012 - Milton v. Wainwrirht

Dear Chief:
I agree with your memorandum in this
case.

Sincerely,

-7
sl
Sy e

o f

// . / i

The Ci ief Justice

Copies to Conference
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@ Supreme Gourt of the United States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

June 14, 1972

Re: No. 70-5012 - Milton v. -
Wainwright

Dear Chief:
Please join me, although I
would rather affirm.

Sincerely,

Py~

The Chief Justice

Copies to Conference
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Suprene Conrt of the Hnited Stutes
YWastmgton, B. €. 20543

CHAMBERS OF

JUSTICE THURGCOD MARSHALL May 17, 1972

Re: No. 70-5012 - Milton v. Wainwright

Dear Potter:
Please join me in your memorandum of
May 15.

Sincerely,

Mr. Justice Stewart

‘ces Conference
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Suprems Gonrt of the Warited Sintes
Waslingion, B. @ 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

June 12, 1972

Re: No. 70-5012 - Milton v. Wainwright

Dear Chief:

I find myself in accord with the conclusions
expressed in your memorandum dated May 11, and
I would join an opinion framed along the lines of that
memorandum.

Sincerely,

o

SSAYINOD J0 XAVHEIT ‘NOISIATU LATUDSANVR AHL A0 SNOIIDITTIOD HI WO¥A QIDNAOUITH

The Chief Justice

cc: The Conference

3



Supreme Qonrt of the United States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

June 14, 1972

Re: No. 70-5012 - Milton v. Wainwright

Dear Chief:
I am glad to join your circulation of June 13

either in the submitted form or on the basis of an
affirmance. ' ’

Sincerely,

£6.0.

The Chief Justice

cc: Thé Conference
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April 6, 1972

Re: 70-5012 Milton v. Wainwright

Dear Chief:

I will join you in an opinion along the
lines you suggest.

Sincerely,

The Chief Justice

Hp/ss




f Supreme Gourt of He Yinited States
Washington, B. @. 20543

CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR. June 14. 1972
’

Re: No. 70-5012 Milton v. Wainwright

Dear Chief:

This will confirm that I join in your opinion.

Sincerely,

Lo

The Chief Justice

cc: The Conference
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Suprene Gourt of the United States
Washington, B, §. 20543

CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

June 15, 1972

Re: No. 70-5012 - Milton v. Wainwright

Dear Chief:
Please join me.
Sincerely, /

\
’\V{A ¥

Mr. Chief Justice

Copies to the Conference
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