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Re: No. 70-49 - Hawaii v, Standard Oil Co. of California

Dear Thurgood:

I am having some problems with the breadth
of your proposed opinion and I ‘may need a little time to
givg you my reasons. . - | g

Regards,

Y
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" Mr. Justice Marshall *
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Dear Thurgood: 1 E
|z

Please join me, il 2

o

-

,} Regards,

STSTAIQ

Mr. Justice Marshall

Copies to the Conference
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES: -~ .-

No. 70-49

State of Hawaii, Petitioner,) On Writ of Certiorari to the

v. United States Court of
Standard Oil Company of| Appeals for the Ninth
California et al. Circuit.

[November —, 1971]

MRr. Justice DoucLas, dissenting.

Hawali, in her fourth amended complaint sues for dam-
ages and injunctive relief as parens patriae by virtue of
her “duty to protect the general welfare of the State and
its citizens.,” She alleges that “the alleged conspiracy”
among the respondent oil companies has “injured and
adversely affected the economy and property” of Hawaii
as follows:

“(a) revenues of its citizens have been wrong-
fully extracted from the State of Hawaii;

“(b) taxes affecting the citizens and commercial
entities have been increased to affect such losses of
revenues and income;

“(¢) opportunity in manufacturing, shipping and
commerce have been restricted and curtailed;

“(d) the full and complete utilization of the nat-
ural wealth of the State has been prevented;

“(e) the high cost of manufacture in Hawaii has
precluded goods made there from equal competitive
access with those of other States to the national
market;

“(f) measures taken by the State to promote the
general progress and welfare of its people have been
frustrated;

“(g) the Hawaii economy has been held in a state
of arrested development.”
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES
No. 7049
State of Hawaii, Petitioner,) On Writ of Certiorari to the
. United States Court of
Standard Oil Company of|{ Appeals for the Ninth
California et al. Cireuit.

[November ~—, 1971]

Mr. JusTicE Dotcras, dissenting.

Hawali. in her fourth amended complaint, sues for dam-
ages and Injunctive relief as parens patrice by virtue of
her “duty to protect the general welfare of the State and
its citizens.” She alleges that “the alleged couspiracy”
among the respondent oil companies has “injured and
adversely atfected the economy and property” of Hawaii
as follows:

“(a) revenues of its citizens have been wrong-
fully extracted from the State of Hawaii;

“(b) taxes affecting the citizens and commereial
entities have been increased to affect such losses of
revenues and income;

“(c) opportunity in manufacturing, shipping and
commerce have been restricted and curtailed;

“(d) the full and complete utilization of the nat-
ural wealth of the State has been prevented;

“(e) the high cost of manufacture in Hawaii has
precluded goods made there from equal competitive
access with those of other States to the national
market;

“(f) measures taken by the State to promote the
general progress and welfare of its people have been
frustrated ;

“(g) the Hawaili economy has been held in a state
of arrested development.”
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4th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 70-49

State of Hawaii, Petitioner,} On Writ of Certiorari to the

V. United States Court of
Standard Oil Company of| Appeals for the Ninth
California et al. Circuit.

[November —, 1971]

Mge. JusTtice DoucLas, dissenting.

Today’s decision reflects a niggardly approach to the
fashioning of federal remedies rectifying injuries to the
collective interests of the citizens of a State through
action by the State itself. It is reminiscent of the ill-
starred decision in Ohio v. Wyandotte Chemicals Corp.,
401 U. 8. 493

Hawaii, in her fourth amended complaint, sues for dam-
ages and injunctive relief as parens patriae by virtue of
her “duty to protect the general welfare of the State and
its eitizens.” She alleges that “the alleged conspiracy”
among the respondent oil companies has “injured and
adversely affected the cconomy and property™ of Hawaii
as follows:

“(a) revenues of its citizens have been wrong-
fully extracted from the State of Hawaii;

In Wyandotte, the Court refused to exercise its conceded original |

Jurizdiction over an original complaint filed by the Siate of Ohio
to enjoin alleged pollution of Lake Erte by manufacturing plants
in Michigan and Ontarie. Canada, beeause “as a practical matter,
it would be inappropriate for this Court to attempt to adjudicare
the issues . .. ." 401 U. S.. at 301. In the licht of our rule:
permitting the appointment of special masters, however, thi< rationale
is questionable at best. Id, at 510-312 (Dotaras, J., dissenting).
See generally W. Woods & K. Reed. The Supreme Court and
Interstate Environmental Quality: Some Notes on the Wyandotte
case, 12 Ariz. L. Rev. 691 (1970).
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5th DRAFT
SUPREME COURT OF THE UNITED STATES
No. 7049

State of Hawalii, Petitioner,) On Writ of Certiorari to the

V. United States Court of
Standard Oil Company of Appeals for the Ninth
California et al. Circuit.

{February -—, 19‘72]

Mr. JusTice Dotaras, dissenting.

Today’s decision reflects a niggardly approach to the
fashioning of federal remedies rectifying injuries to the
collective interests of the citizens of a State through
action by the State itself. It is reminiscent of the ill-
starred decision in Ohio v. Wyandotte Chemicals Corp.,
401 U. 8. 493

Havwaii, in her fourth amended complaint, sues for dam-
ages and injunctive relief as parens patriae by virtue of
her “duty to protect the general welfare of the State and
its citizens.” She alleges that “the alleged conspiracy”
among the respondent oil companies has “injured and
adversely affected the economy and property” of Hawail
as follows:

“(a) revenues of its citizens have been wrong-
fully extracted from the State of Hawaii;

1In Wyandotte, the Court refused to exercise its conceded original
jurisdiction over an original complaint filed by the State of Ohio
to enjoin alleged pollution of Lake Erie by manufacturing plants
in Michigan and Ontario, Canada, because “as a practical matter,
it would be inappropriate for this Court to attempr 1o adjudicate
the issues . .. .7 401 U. 8, at 501. In the light of our rules
permitting the appointment of special masters, however, this rationale
is questionable at best. Id., at 510-512 (Dovcras, J., dissenting).
See generally W. Woods & K. Reed, The Supreme Court and
Interstate Environmental Quality: Some Notes on the Wyandotte
cuze, 12 Ariz. L. Rev. 691 (1970).
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6th DRAFT |
SUPREME COURT OF THE UNITED STATES

No. 7049
State of Hawali, Petitioner,) On Writ of Certiorari to the
V. United States Court of
Standard Oil Company of[ Appeals for the Ninth
California et al. Cireuit.

[February —, 1972]

MRr. JusticE DotgLas, dissenting.

Today’s decision reflects a niggardly approach to the
fashioning of federal remedies rectifying injuries to the
collective interests of the citizens of a State through
action by the State itself. It is reminiscent of the ill-
starred decision in Ohio v. Wyandotte Chemicals Corp.,
401 U. S. 493

Hawaii. in her fourth amended complaint, sues for dam-
ages and injunctive relief as parens patriae by virtue of
her “duty to protect the general welfare of the State and
its citizens.” She alleges that “the alleged conspiracy’”
among the respondent oil companies has “injured and
adversely affected the economy and property” of Hawaii
as follows:

“(a) revenues of its citizens have been wrong-
fully extracted from the State of Hawaii;

“(b) taxes affecting the citizens and commerecial
entities have been increased to affect such losses of
revenues and income;

tIn Wyandatte, the Court refused to exercise its conceded original
jurisdiction over an original complaint filed by the State of Ohio
to enjoin alleged pollution of Lake Erie by manufacturing plants
in Michigan and Ontario. Canada, because “as a practical matter,
it would be inappropriate for this Court to attempt to adjudieate
the issues . . . .7 401 U. 3., at 501. In the light of our rules
permitting the appointment of special masters, however, this rationale
is questionable at best. Id. at 5310-312 (Dotaras, J., dissenting).
See generally W. Woods & K. Reed, The Supreme Court and
Interstate Environmental Quality: Some Notes on the Wyandotte
case, 12 Ariz. L. Rev. 691 (1970).
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A{\)\ Supreme Qonrt of the Xnited States 8
Washington, . . 205143 S
52!
CHAMBERS OF >
JUSTICE WILLIAM O. DOUGLAS February 17, 1972 ;
C
| =
Dear Bill: E
®)
Please join me in your dissent g
r‘-i
in No. 70-49 - Haweii v. Standard 0il. g‘
-3
On page 4 in the second full §
w»
paragraph you should not say "largely 5
dependent™" as I am not sure, having Fa &
once seen the figures. Something like 1 E
"Hawaii's economy, to which tourism and e
N
@)
tourist trade is important"™ would do ¢ )
| - =

it. R

Wi${Zim . Douglas

Mr. Justice Brennan

.The Conference
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To: The Chief Justice
Mr. Jusiice Frennan
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7th DRAFT e
SUPREME COURT OF THE UNITED STAT
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(o, oo ual L e E R
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Y CULe e

No. 7049

_— Cireulaveldi___ oo
State of Hawaii, Petitioner,) On Writ of Certiorari to the '

v. United States CowBechfeulated: A2l
Standard Oil Company of| Appeals for the Ninth
California et al. Circuit.

{February —, 1972]
Mr. Justice DouvcLras, dissenting.

Today’s decision reflects a miserly approach to the/
fashioning of federal remedies rectifying injuries to the
collective interests of the citizens of a State through
action by the State itself. It is reminiseent of the ill-
starred decision in Ohio v. Wyandotte Chemicals Corp.,
401 U. S. 493.

Hawaii, in her fourth amended complaint, sues for dam-
ages and injunctive relief as parens patriae by virtue of
her “duty to protect the general welfare of the State and
its citizens.” She alleges that “the alleged conspiracy”
among the respondent oil companies has “injured and

adversely affected the economy and property” of Hawaii
as follows:

“(a) revenues of its citizens have been wrong-
fully extracted from the State of Hawaii;
“(b) taxes affecting the citizens and commercial

entities have been Increased to affeet such losses of
revenues and income;

1 In Wyandotte, the Court refused to exercise its conceded original
jurisdiction over an original complaint filed by the State of Ohio
to enjoin alleged pollution of Lake Erie by manufacturing plants
in Michigan and Ontario, Canada, because “as a practical matter,
it would be inappropriate for this Court to attempt to adjudicate
the issues . . ..” 401 U. S, at 501. In the light of our rules
permitting the appointment of special masters, however, this rationale
is questionable at best. Id. at 510-512 (DoucLas, J., dissenting).
See generally W. Woods & K. Reed, The Supreme Court and
Interstate Environmental Quality: Some Notes on the Wyandotte
case, 12 Ariz. L. Rev. 691 (1970).
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1st DRAFT
SUPREME COURT OF THE UNITED STATES
No. 70-49

State of Hawali, Petitioner,}) On Writ of Certiorari to the

v. United States Court of
Stancdard Oil Company of[ Appeals for the Ninth
California et al. Circuit.

[December —, 1971]

Mgr. JusticeE BRENNAN, dissenting,

The State of Hawail seeks treble damages and injunc-
tive relief for an alleged conspiracy among respondents
to monopolize and fix prices on the sale of petroleum
products in the State. Count 1 of Hawaii's complaint
alleges an economniie injury to the State in its proprietary
capacity as purchaser of those products. Count 2 states
a claim by the State, as parens patriae, for injury to its
“economy and prosperity.” including the withdrawal of
its citizens’ revenues, loss of taxes, curtailinent of manu-
facturing, shipping and commerce. and injury to the
competitive position of Hawaiian goods in the national
market. Count 3 alleges a class action as representative
of all purchasers in the State of respondents’ petroleum
produets. The District Court dismissed Count 3 as un-
manageable, but denied respondents’ motion to dismiss
Count 2, the parens patriae claim. An interlocutory
appeal was taken by respondents uiider 28 U. S. C.
§ 1292 (b) and the Court of Appeals for the Ninth Cir-
cuit reversed and ordered dismissal of Count 2. The
Court of Appeals held that even if the State's economy
might suffer injury from antitrust violatious, independ-

.ent of the injury suffered by private persons, that injury

would not be to the State's “business or property,” within
the meaning of $4 of the Clayton Act, and in any event
would be too remote from respondents’ alleged violations
to permit the State to recover as parens patriae.
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2 - 7 Po: The Chief Justice
/5 ’ Mr. Justice Douglas

Mr. Justice Stewsrt

/ Mr. Justice White oo
 Mr. Justice lorshall
Mr. Justice Blzclimun

Mr. Justice Powell ‘

Mr. Justice Rehncui ¢t |

3rd DRAFT prom: Br
SUPREME COURT OF THE UNITED STAZES,,, .-
No. 70-49 Recirculated A -7-72

State of Hawaii, Petitioner,) On Writ of Certiorari to the

v. United States Court of
Standard Oil Company of{ Appeals for the Ninth
California et al. Circuit.

[February —, 1972]

MRr. JusTicE BRENNAN, dissenting.

The State of Hawaii seeks treble damages and injunc-
tive relief for an alleged conspiracy among respondents
to monopolize and fix prices on the sale of petroleum
products in the State. Count 1 of Hawaii’s complaint
alleges an economic injury to the State in its proprietary
capacity as purchaser of those products. Count 2 states
a claim by the State, as parens patriae, for injury to its :.
“economy and prosperity,” including the withdrawal of \
its citizens’ revenues, loss of taxes, curtailment of manu-
facturing, shipping and commerce, and injury to the
competitive position of Hawaiian goods in the national
market. Count 3 alleges a class action as representative y
of all purchasers in the State of respondents’ petroleum N
produets. The District Court dismissed Count 3 as un-
manageable, but denied respondents’ motion to dismiss
Count 2, the parens patriae claim. An interlocutory
appeal was taken by respondents under 28 U. S. C. '
§ 1292 (b) and the Court of Appeals for the Ninth Cir- o
cuit reversed and ordered dismissal of Count 2. The ]
Court of Appeals held that even if the State’s economy o
might suffer injury from antitrust violations, independ- "
ent of the injury suffered by private persons, that injury o
would not be to the State’s “business or property,” within N
the meaning of § 4 of the Clayton Act, and in any event
would be too remote from respondents’ alleged violations
to permit the State to recover as parens patriae.
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| » To: The Chief Justice -

- Justice Douglas
S |+
N

- Justice Stewart "
. Justice White
4th DRAFT

. Justice Marshall
Justice Blackmuyn
Justice Powell ;
Justloe Rehnquist

SUPREME COURT OF THE UNITED STA’I.‘ESm Brennan, J.
No. 70-49 Circulated:

%oiroulated %\\\'\\'\3/

State of Hawaii, Petitioner,} On Writ of Certiorari to t

FFFEEEE

SNOLLD™¥T0D THL WO AINAOddTT

. United States Court of
Standard Oil Company of| Appeals for the Ninth
California et al. Circuit.

[February —, 1972]

Mgr. JusticE BrenNAN, with whom MRr. JusTiCcE l
Doucras joins, dissenting.

The State of Hawali seeks treble damages and injunc- 1
tive relief for an alleged conspiracy among respondents E
to monopolize and fix prices on the sale of petroleum |
products in the State. Count 1 of Hawaii’'s complaint
alleges an economic injury to the State in its proprietary
capacity as purchaser of those products. Count 2 states -
a claim by the State, as parens patriae, for injury to its Ea
“economy and prosperity,” including the withdrawal of 5>
its citizens’ revenues, loss of taxes, curtailment of manu- :
facturing, shipping and commerce, and injury to the
competitive position of Hawaiian goods in the national
market. Count 3 alleges a class action as representative
of all purchasers in the State of respondents’ petroleum v
produets. The Distriet Court dismissed Count 3 as un-
manageable, but denied respondents’ motion to dismiss
Count 2, the parens patriae claim. An interlocutory
appeal was taken by respondents under 28 U. S. C.

§ 1292 (b) and the Court of Appeals for the Ninth Cir-

cuit reversed and ordered dismissal of Count 2. The

Court of Appeals held that even if the State’s economy

might suffer injury from antitrust violations, independ-

ent of the injury suffered by private persons, that injury .
would not be to the State’s “business or property,” within - K
the meaning of § 4 of the Clayton Act, and in any event

would be too remote from respondents’ alleged violations

to permit the State to recover as parens patrige.
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To: The

1st DRAFT
SUPREME COURT OF THE UNITED STATES

S

Chief Justice
Justice
Justice
TWS+:hq

Jth{”“

Black
Douglas

Harlan T
Brannan
V i,

Thite

Marshali /

5z 1o CkRmun

Circulated: NOV 2 0197

No. 7049

Repirerilet -

State of Hawaii, Petitioner,} On Writ of Certiorari to the

V. United States Court of

Standard Oil Company of| Appeals for the Ninth
California et al. Circuit.

[ December — ,1971]

MR. JuSTICE STEWART, concurring in the result.

The State of Hawaii filed this action for injunective re-
lief and treble damages based upon an alleged conspiracy
among the respondents to restrain and monopolize the
sale and distribution of petroleum products within that
State. In its fourth amended complaint, Hawaii framed
three causes of action. The first count alleged that the
conspiracy had raised the prices paid for gasoline by
agencies of the State, and claimed damages measured by
treble the amount of the overcharges. In the second
count, Hawaii stated a claim ‘“‘as parens patriae, trustee,
guardian and representative of its citizens,” seeking
money damages for injuries to “the economy and pros-
perity of the State . . ..” This count detailed seven
examples of ways in which Hawaii alleged the economy
had been adversely affected.! The third count was stated

1 These examples were as follows:

‘“(a) revenues of its citizens have been wrongfully extracted from
the State of Hawaii;

“(b) taxes affecting the citizens and commercial entities have
been increased to affect such losses of revenues and income;

“(c) opportunity in manufacturing, shipping and commerce have
been restricted and curtailed;

“(d) the full and complete utilization of the natural wealth of
the State has been prevented;

“(e) the high cost of manufacture in Hawaii has precluded goods

Od4d aIdNaoudTd
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Supreme Qonrt of the United States
Washington, B. (. 20513

CHAMBERS OF
JUSTICE POTTER STEWART

January 24, 1972

70-49, Hawall v. Standard Oil Co.

Dear Byron and Harry,

I have made some additions and changes in the
attached proposed circulation. Since I took the liberty of
putting your mames on it, I shall wait to hear from you
before circulating it.

Sincerely yours,
P.S.

Mr. Justice White o
Mr. Justice Blackmun t‘b{"“’i ¢
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This was prepared before receipt of Thurgood's
| recirculation of today.

P.S.
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\ DUFLALME UVULKL VY LTHE UNITED STATES
k v i;i’culated:

No. 70-49 £ . JAN 251972

JHecirculated:
7

-
-

State of Hawaiil, Petitioner,) On Writ of qufiorari to the )

‘ v United States Court of

Standard Oil Company of [ Appeals for the Ninth
~, California et al. Cireuit.

[ February — 1972]

MR. JUSTICE STEWART, with Whom Mg. JusTice WHITE
and Mr. JusTicE BLACKMUN JOII]

The State of Hawaii ﬁledf th1q action for injunctive re- ‘;
lief and treble damages baged upon an alleged conspiracy |
among the respof)dents to restrain and monopolize the |
sale and (hstnbutlou of petroleum products within that
State. In its fourth qmended complaint, Hawaii framed
three causes of act;oll. - The first count alleged that the N8
conspiracy had raised the prices paid for gasoline by s

“agencies of the State, and ‘claimed damages measured by
treble the amount of the overcharges In the second
count, Hawaii stated a claim “as parens patriae, trustee,
guardian and representative of. its citizens,” seeking
money dagﬁages for injuries to “the economy and pros-
perity of the State . . . .” This count detailed seven
exampleé of ways in which Hawaii alleged the economy
had beén adversely affected.” The third“‘c.()unt was stated

1 Thebe examples were as follows: 5
“(a) revenues of its citizens have been wrongfully e\tmcted from
the State of Hawaii;
S“(b) taxes affecting the ecitizens and commercial enhtms have
been increased to affect such losses of revenues and i mcome
¢ “(c) opportunity in manufacturing, shipping and commercq have
/ been restricted and curtailed; %
“(d) the full and complete utilization of the natural wealth&ot
;/  the State has been prevented;
“(e) the high cost of manufacture in Hawaii has precluded goodb

r
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To: The Chief Justice
Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice White
Mr. Justice Marshall o/
Mr. Justice Blackmun
Mr. Justice Powell

2nd DRAFT

Mr. Justice Rehnquist

F'rem: Stewart, J.

SUPREME COURT OF THE UNITED STATES

C rculated:

No. 70-49

recirculated:

State of Hawaii. Petitioner.) On Writ of Certiorari to the

v. United States Court of
Standard Oil Company of | Appeals for the Ninth
California et al. Circuit.

[February —. 1972]

MR. JusTicE STEWART, with whom MRg. Justice WHITE
and MRr. Justice BLACKMUN join.

The State of Hawaii filed this action for injunctive re-
lief and treble damages based upon an alleged conspiracy
among the respondents to restrain and monopolize the
sale and distribution of petroleum products within that
State. In its fourth amended complaint, Hawaii framed
three causes of action. The first count alleged that the

~conspiracy had raised the prices paid for gasoline by

agencies of the State, and claimed damages measured by
treble the amount of the overcharges. In the second
count, Hawaii stated a claim “‘as parens patriae, trustee,
guardian and representative of its citizens,” seeking
money damages for injuries to “the economy and pros-
perity of the State . . . .” This count detailed seven
examples of ways in which Hawaii alleged the economy
had been adversely affected.’ The third count was stated

1 These examples were as follows:

“(a) revenues of its citizens have been wrongfully extracted from
the State of Hawaii;

“(b) taxes affecting the citizens and commercial entities have
been increased to affect such losses of revenues and income;

“(c) opportunity in manufacturing, shipping and commerce have
been restricted and curtailed;

“(d) the full and complete utilization of the natural wealth of
the State has been prevented;

“(e) the high cost of manufacture in Hawaii has precluded goods

JAN 251872
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" 1 ”
%ﬁ) I&\‘* 1 In Supreme Qorert of the Hnited States S
5 Washington, B. . 205%3 S
 ©

CHAMBERS OF oy

JUSTICE POTTER STEWART ¢ ';oU

{ =

February 4, 1972 ] 8

=

B~

bu

e

70-49, Hawaii v. Standard Oil Co. o

B

£

Dear Thurgood, ,.-;

i ,;:\-l

Your opinion, as recirculated yesterday, ; -

resolves my problems with this case, and I am . E

glad to join it. I shall withdraw my concurring 15

opinion. a

L 2
Sincerely yours, 3

o 8=

-, N 1 3 E

. s

)

Mr. Justice Marshall

Copies to the Conference y -
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Supreme Gourt of the Hnited Stutes
Washington, B. ¢. 20543

CHAMBERS OF

JUSTICE BYRON R. WHITE

February 5, 1972

Re: No. T70-49 - Hawaii v. Standard
0il Co.

Dear Thurgood:
Since Brother Stewart has
scuttled his own canoe and is now

sharing yours, please let me aboard

too.

Sincerely,
CVAV"/
R.W.

Mr. Justice Marshall

cect Conference

STSIALQ LARIDSANVIN BAL ) SNOLLD™3T0D THL WOdd aADNA0ddTd
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1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 70-49

State of Hawalii, Petitioner,} On Writ of Certiorari to the

v. United States Court of
Standard Oil Company of{ Appeals for the Ninth
California, et al. Circuit.

[November —, 1971]

Mgr. JusTicE MarsHALL delivered the opinion of the
Court.

This case presents one issue, which, simply stated, is:
whether the State of Hawaii is entitled to sue as parens
patriae for injunctive and monetary relief when its citi-
zens allegedly are suffering economic injury attributable
to a violation of the anti-trust laws of the United States.

I. ProcepuraL HisTory

Hawaii filed its initial complaint on April 1, 1968,
against three of the four respondents.! That complaint

1 Chevron Asphalt Company was not named as a defendant in the
initial complaint. As pointed out in the text, infra, the company
was named as a defendant in the third and fourth amended com-
plaints which raise the question presented to the Court.

It should be noted, here, perhaps, that Hawaii charges respond-
ents with selling products at an artificially high price as a result
of their violating the antitrust laws. It is evident from the com-
plaint that respondents did not themselves sell all the products
directly to the State. Many products were sold through inde-
pendent service stations. The complaint, charges, however, that:

“Each defendant effectively controls the price at which most
dealers sell gasoline; each controls the hours of operation of the
independent dealers; each controls the details of bookkeeping,
accounting procedures and records; each controls the manner in
which the dealer displays and advertises merchandise as well as

AT T TPDADYV AT CNONCRESY
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 7049

State of Hawaili, Petitioner,) On Writ of Certiorari to the

. United States Court of "‘3 | )

Standard Oil Company of | Appeals for the Ninth ‘1 -
California et al. Circuit. ; o
[December —, 1971] E‘. i é
Mr. JusticE MArsHALL delivered the following %
opinion. ok %
This case presents one issue, which, simply stated, is: S
whether the State of Hawaii is entitled to sue as parens o
patriae for Injunctive and monetary relief when its citi- - g B!
zens allegedly are suffering economic injury attributable 4 7

to a violation of the anti-trust laws of the United States. |,

I. ProcEpURAL HISTORY

Hawaii filed its initial complaint on April 1, 1968, “
against three of the four respondents! On May 24,

1 Chevron Asphalt Company was not named as a defendant in the
initial complaint. As pointed out in the text, infra, the company
was named as a defendant in the third and fourth amended com-
plaints which raise the question presented to the Court.

It should be noted, here, perhaps, that Hawaii charges respond-
ents with selling products at an artificially high price as a result
of their violating the antitrust laws. It is evident from the com-
plaint that respondents did not themselves sell all the products
directly to the State. Many products were sold through inde-
pendent service stations. The complaint. charges, however, that:

“Each defendant effectively controls the price at which most
dealers sell gasoline; each controls the hours of operation of the
independent dealers; each controls the details of bookkeeping,
accounting procedures and records; each controls the manner in l
which the dealer displays and advertises merchandise as well as

K~ v PP ADY AT CONCRESY
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SUPREME COURT OF THE UNITED STATES
No. 7049

State of Hawaii, Petitioner,| On Writ of Certiorari to the

. United States Court of
Standard Oil Company of| Appeals for the Ninth
California et al. Circuit.

[February —, 1972]

Mr. JusticE MarsHALL delivered the following
opinion.

This case presents one issue, which, simply stated, is:
whether the State of Hawaii is entitled to sue as parens
patriae for damages when its citizens are allegedly suf-
fering economic injury attributable to a violation of the
antitrust laws of the United States.

I. ProcEpUraL HisToRY

Hawaii filed its initial complaint on April 1, 1968,
against three of the four respondents.' On May 24,

1 Chevron Asphalt Company was not named as a defendant in the-
initial complaint. As pointed out in the text, infra, the ecompany
was named as a defendant in the third and fourth amended com-
plaints which raise the question presented to the Court.

It should be noted, here, perhaps, that Hawaii charges respond-
ents with selling products at an artificially high price as a result
of their violating the antitrust laws. It is evident from the com-
plaint that respondents did not themselves sell all the products
directly to the State. Many products were sold through inde-
pendent service stations. The complaint charges, however, that:

“Tach defendant effectively controls the price at which most
dealers sell gasoline; each controls the hours of operation of the
independent dealers; each controls the details of bookkeeping,
accounting procedures and records; each controls the manner in
which the dealer displays and advertises merchandise as well as
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) United States Court of

Standard Oil Company of Appeals for the Ninth
California et al. Circuit.

[February —, 1972]

MRr. Justice MarsHALL delivered the following

opinion,

The issue presented by this case is whether § 4 of the
Clayton Act, 15 U. 8. C. § 15, authorizes a State to sue-
for damages for an injury to its economy allegedly at-
tributable to a violation of the antitrust laws of the
United States. We hold that it does not.

I. PrRoCEDURAL HISTORY

Hawaii filed its initial complaint on April 1, 1968,
against three of the four respondents! On May 24,

 Chevron Asphalt Company was not named as a defendant in the-
initial complaint. As pointed out in the text, infra, the company-
was named as a defendant.in the third and fourth amended com-
plaints which raise the question presented to the Court.

It should be noted, here, perhaps, that Hawaii charges respond-
ents with selling products at an artificially high price as a result
of their violating the antitrust laws. It is evident from the com-
plaint that respondents did not themselves sell all the products
directly to the State. Many products were sold through inde-
pendent service stations. The complaint charges, however, that:

“Each defendant effectively controls the price at which most
dealers sell gasoline; each controls the hours of operation of the
independent dealers; each controls the details of bookkeeping,
accounting procedures and records; each controls the manner in
which the dealer displays and advertises merchandise as well as
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Ter The Chief Justice
Mr. Justics Douglas
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- Recirculated: ?-4,3(,22
No. 70-49 o

State of Hawaii, Petitioner,y On Writ of Certiorari to the

. United States Court of
Standard Oil Company of [ Appeals for the Ninth
California et al. Circuit.

[February —, 1972]

Mgr. JusTicE MAarsHALL delivered the opinion of the
Court.

The issue presented by this case is whether § 4 of the
Clayton Aet, 15 U. S, C. § 15, authorizes a State to sue
for damages for an injury to its economy allegedly at-
tributable to a violation of the antitrust laws of the
TUnited States. We hold that it does not.

I. ProceptraL HisTory

Hawaii filed its initial complaint on April 1, 1968,
against three of the four respondents.! On May 24,
1968, and again on August 19, 1968, Hawail filed
amended complaints. The third amended complaint,
filed on September 9, 1968, marked the first attempt by
the State to sue as parens patriage. That complaint
named all four respondents as defendants and charged
them with violating the Sherman Act, 26 Stat. 209, 15
U. S. C. §4, in the following ways: by entering into
unlawful contracts; by conspiring and combining to

T Chevron Asphalt Company was not named ax a defendant in the
mitial complaint. As pointed out in the text, infra, the company
was named as a defendant in the third and fourth amended com-
plaints which raise the question presented to the Court.
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No. 70-49

State of Hawaii, Petitioner,) On Writ of Certiorari to the

v, United States Court of
Standard Oil Company of( Appeals for the Ninth
California et al. Circuit.

[February —, 1972]

Mr. Justice MArsHALL delivered the opinion of the
Court.

The issue presented by this case is whether § 4 of the
Clayton Act, 15 U. S. C. § 15, authorizes a State to sue
for damages for an injury to its economy allegedly at-
tributable to a violation of the antitrust laws of the
United States. We hold that it does not.

I. ProcepURAL HISTORY

Hawaii filed its initial complaint on April 1, 1968,
against three of the four respondents! On May 24,
1968, and again on August 19, 1968, Hawaii filed
amended complaints. The third amended complaint,
filed on September 9, 1968, marked the first attempt by
the State to sue as parens patriae. That complaint
named all four respondents as defendants and charged
them with violating the Sherman Act, 26 Stat. 209, 15
U. S. C. §4, in the following ways: by entering into
unlawful contracts; by conspiring and combining to

t Chevron Asphalt Company was not named as a defendant in the
initial complaint. As pointed out in the text, infra, the company
was named as a defendant in the third and fourth amended com-
plaints which raise the question presented to the Court.
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SUPREME COURT OF THE UNITED STATES <71 &

From: Too. .

No. 7049

_— Circulated:
State of Hawaii, Petitioner,) On Writ of Certiorari to the

v. United States Xwintcugfited: —CLZ

Standard Oil Company of{ Appeals for the Ninth
California et al. Circuit,. -

[February —, 1972]
ME. JI_’STICE Dovaras, dissenti -/[/U ﬁ), W
o to the /
collective interests of the citizens of a State through

fashlonmg of federal remedie

action by the State itself. It is reminiscent of the ill-
starred decision in Ohio v. Wyandotte Chemicals Corp.,
401 U. S. 493

Hawaii, in her fourth amended complaint, sues for dam-
ages and injunctive relief as parens patriae by virtue of
her “duty to protect the general welfare of the State and
its citizens.” She alleges that “the alleged conspiracy’”
among the respondent oil companies has “injured and
adversely affected the economy and property” of Hawaii
as follows:

“(a) revenues of its citizens have been wrong-
fully extracted from the State of Hawaii;

“(b) taxes affecting the citizens and commercial
entities have been increased to affect such losses of
revenues and income;

1 In Wyandotte, the Court refused to exercise its conceded original
jurisdiction over an original complaint filed by the State of Ohio
to enjoin alleged pollution of Lake Erie by manufacturing plants
m Michigan and Ontario, Canada, because “as a practieal matter,
it would be inappropriate for this Court to attempt to adjudicate
the issues . . ..” 401 U. 8, at 3501. In the light of our rules
permitting the appointment of special masters, however, this rationale
is questionable at best. Id., at 510-512 (Dovaras, J., dissenting).
See generally W. Woods & K. Reed, The Supreme Court and
Interstate Environmental Quality: Some Notes on the Wyandotte
case, 12 Ariz. L. Rev. 691 (1970).
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HARRY A. BLACKMUN '

-

November 29, 197

Re: No. 70-49 .- Hawaii v. Standard Qil Co.,
of California \
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Dear Potter: ' | i
| e
Your circulation of November 26 is generally e
in line with my own reactions, for I much prefer your ( E
approach over the broader sweep of Thurgood's opinion. | 'Z
If these proposed writings remain as they are, I shall %
probably join yours or its equivalent. %
-]
B!

Sincerely,

ved.

Mrzr, Justice Stewart

cc: The Conference

s 8
174
€3
g
C
7
. €
o
B
«Q
v
o
-«
g
=8
-
-
|




A | .
/P) Supreme Gourt of the Huited Stutes

Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

February 10, 1972

Re: No, 70-49 - Hawaii v. Standard Oil Co., et al.

Dear Thurgood:

You may join me in your recirculation of

February 3.

Sincerely,

s

Mr, Justice Marshall

cc: The Conference
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