


\\ Supreme Qourt of the Wnited States
?\\\ Washington, B. 4. 20543

June 6, 1972

CHAMBERS OF
THE CHIEF JUSTICE

No., 70=36 =~ Peri‘y v. Sindermann

Dear Potter:

I have your proposed opinion affirming the court of
appeals.

My records show 9 votes to reverse, with Bill Douglas
and Bill Brennan adding '"with modifications. "

I have not had a chance to analyze your treatment,
but I want to 'flag' this aspect, given that we are all working

under the usual June pressure,

Regards,

N ¢
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Mr. Justice Stewart
Copies to Conference

- P.S. I have not yet analyzed your proposed opinion, No. 71-162 -~
Regents v. Roth, but a cursory exarnination suggests that unilateral

"expectations' are perhaps being given a status never before acknowl -
edged. The whole purpose of a probationary period could be under-
mined if the ""incompetents'' made it a practice -- as is commonly
done -~ of picking a "First Amendment quarrel' with the college pres -
dent or dean in the second half of the probationary year. For me, a
least, this needs some careful examination because of its impact on !
contract concepts.
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Supreme Gowst of e Ruited Stutes
Waslington, B. §. 20543

CHAMBERS OF June 2 1, 1972
THE CHIEF JUSTICE

MEMORANDUM TO THE CONFERENCE:

No. 70-36 == Perry v. Sindermann
No. 71-162 -~ Board of Regents v. Roth

Dear Potter:

I agree with most of your new drafts in Perry and Roth, butI
have problems with the definition of the '""property'' interest that is
protected by procedural due process. Although your opinions citeCor-
bin, you effectively direct the creation of a federal common law of
implied contracts. It seems to me, though, that the issue whether
teachers -- and all other state employees — have a property interest
in re-employment, which should be protected by procedural due process,
should be determined under state contract law. This, of course,
would include the law of implied contracts. In other areas (e.g., welfare
rights in Goldberg v. Kelly, drivers' licenses in Bell v. Burson, and
liberty on parole in Morrissey v. Brewer), the Court has effectively 1
created the substantive right in providing the procedural right but not
on a contract base. It has ignored the absence of a substantive right
under state law. But, in the situation of state employment, it seems to
me that the substantive right should be defined by state contract law.
Here the state is acting as employer, an area in which discretionary
action is generally recognized as legitimate. States enter into contracts
with employees as a result of arms-length negotiation. And thereisan
existing body of state law governing the rights and duties of such re-
lationships. In this context, I see no justification for the creation of a
federal common law of implied contract right to re-employment and I

question whether we have sufficiently explored the ramification of Perry
in particular.

ETAONOD 40 KAVHATT ‘ROISTAIA LATUISONVH AHL A0 SNOILIHTIOD HHL WONA (rannamiim

I hope to get out a memo today on this.

Regards,
{7 'ij {1
(VAN RN 2
Mr. Justice Stewart /

Copies to Conference




Sugpreare Caurt of tre Bnited Diutes
Washington, B. €. 205%3

June 21, 1972

CHAMBERS OF
THE CHIEF JUSTICE

No. 70-36 == Perry v. Sindermann
No. 71-162 - Board of Regents v. Roth

Dear Potter:

I find that while the current draft circulated yesterday
eliminates some problems, that other basic problems remain. |

In effect, the Court would recognize a federal common
law of contracts of teachers ( and presumably all other public
employees) enforceable in federal courts.

Historically the law of contract is a state concern and
I have difficulty in carving teachers out as an exception.
Added to that, the treatment of ""expectations'' opens up a whole
new area of uncharted concepts, that I find inappropriate for
federal jurisdiction. If the concept of ""expectations'' was
circumscribed, as perhaps your opinion contemplates, by
traditional ideas of implied contracts, this would be less
troublesome, but even there I have problems with our defining

basis contract concepts.

‘,,UF'J,I{J' 40 SNOLLDHTIOD AHI WOHA AF30 0N 3T

I can-accept the idea that due process calls for an administra-
tive hearing at the college level on a claim that non-renewal is
a consequence of exercising First Amendment rights, if the further
remedy were confined to state courts in the first instance. But I
cannot read the 14th Amendment and implementing statutes as
vesting jurisdiction on Federal Courts to pass on every non-
renewal of a probationary teacher, policeman, fireman, etc.

An added difficulty for me is the suggestion that a teacher cannot
be restricted as to what he or she says. I accept this as to speech
outside the school, but surely a teacher of chemistry or biology
is not free to lecture a class on his views of Rhodesia, South
Africa and disarmament or relations with Russia and China.
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Teachers are hired for specific purposes and for me they
can be confined to expression on that subject unless they do it on

thei r own time.

I suspect that my concern arises partly because I have diffi-
“culty seeing the outer boundaries of the proposed solution, I
have an uneasy feeling that something like reverse Erie implica-
tions are lurking in the proposed approach and I do not want to
"federalize'' relationships traditionally governed by state law in

state courts.

I do not know if anyone contemplates writing on this, but
I will canvass this subject as soon as anyone else indicates
troubles along the lines I have expressed.

Regards,
/';:\) /’\
YARES

-

C:“ e s e
A

Mr. Justice Stewart

Copies to Conference

P.S. Your memorandum arrived after the above was
written. It may help but it does not reach the other point, note 14,
last sentence, at p. 11, that "in or out of his classes'' he can say
what he wants. I cannot imagine you mean there is a free speech
right to promote or oppose candidates or issues in a chemistry class.
If a teacher wants to make a speech in the park, he is, of course,
free, but not in classes where he has a specific mission.

In haste,

W. E. B.
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No. 70-36 -~ Perry v. Sindermann

No. 71-162 - Board of Regents v. Roth

MR. CHIEF JUSTICE BURGER, concurring.

I concur in the Court's judgments and opinions in Perry and Roth,

but there is one central point in both decisions that I would like to underscore
since it may have been obscured in the comprehensive discussion of the
cases. That point is that the relationship between a state institution and

one of its teachers is essentially a matter of state concern and state law.

The Court holds today only that a state-employed teacher who has a right to
reemployment under state law, arising from either an express or implied
contract, has, in turn, a right guaranteed by the Fourteenth Amendment to
some form of prior administrative or academic hearing on the cause for non-
renewal of his contract. Thus whether a particular teacher in a particular
context has any right to such administrative hearing hinges on a question of
state law., The Court's opinion makes this point very sharply: ''"Property
interests . . . are created and their dimensions are defined by existing

rules or understandings that stem from an independent source such as state

law . . . .' Board of Regents v. Roth, ante, at pp. 12~13.
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SSHAINOD 40 AdvHall




Because the availability of the right to a prior administrative hearing
turns on a question of state law, the issue of abstention will arise in future
cases contesting whether a particular teacher is entitled to a hearing prior
to nonrenewal of his contract. If relevant state contract law is unclear, a
federal court should, in my view, abstain from deciding whether he is
constitutionally entitled to a prior hearing, and the teacher should be left to

resort to state courts on the questions arising under state law.
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Suprene Court of the Vnited States.
Wasltegtan, B. . 20543

CHAMBERS OF *
JUSTICE WILLIAM O. DOUGLAS

May 27, 1972

Dear Potter:

In No. 70-36 - Perrv v. Sindermann,

please join me in your opinion.

Mr. Justice Stewart

cc: Conference
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Supreme Conrt of the Mnited States
Waslhmgton, B, . 20543

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS June 26, 1972

Dear Potter:

I have your memorandum covering the seven cases
being held for Nos. 70-36 and 71~167,

Would you kindly note for the Jourmal that in
No. 70-141 I would grant,

In No., 70-354 I would grant.

In No., 71-249 I would grant.

In No. 71-430 I would grant.

In No, 71-819 and No. 71-946 I would grant each
petition and affirm each judgment.

In No., 71-6259 I would grant.

In No. 71=5790 1 would be content if the case were

remanded solely on Lynch v. Household Finance, No. 70~5058.

Wg Oc Do

Mr. Justice Stewart
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2nd DRAFT

SUPREME COURT OF THE UNITED STﬁ‘]ﬁs
- Rect:

Nos. 70-36 & 71-162

Charles R. Perry et al., yOn Writ of Certiorari to

Petitioners, the United States Court

70-36 v. of Appeals for the Fifth
Robert P. Sindermann, ete.) Circuit.

The Board of Regents of X ) )
State Colleges et al., On Writ of Certiorari to the

Petitioners, gnited Sftatesh Court of
71-162 . Appeals for the Seventh

Circuit.
David F. Roth, ete. e

[June —, 1972]

MRr. JusticE BgrEnNAN, with whom Mg. JusTice
DovucLas joins, dissenting.

Although T agree with Part I of the Court’s opinion in
No. 70-36, I also agree with my Brother MARSHALL that
“respondent{s] [were] denied due process when [their]
contract[s] [were] not renewed and [they were] not in-
formed of the reasons and given an opportunity to re-
spond.” Post, at —. Since respondents were entitled
to summary judgment on that issue, I would affirm the
judgment of the Court of Appeals in No. 71-162 and, to
the extent indicated by my Brother MarsHALL, I would
modify the judgment of the Court of Appeals in No.
70-36.

Y
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To: The Chisf Justlce
Mr. Justice Douglas
///// . Justice Brennan
¥r. Justice White
r. Justice Marshall
¥r. Justice Blackmun
Hr. Justice Powell
kMr. Justice Rehnquist

From: Stewart, J.

Circulated: MAY 23 ]972
SUPREME COURT OF THE UNITED STATES

Recirculated:

1st DRAFT

No. 70-36

Charles R. Perry et al., |On Writ of Certiorari to
Petitioners, the United States Court
v. of Appeals for the Fifth

Robert P. Sindermann, ete.) Circuit.

[May —, 1972]

MR. JusticEé STEwART delivered the opinion of the
Court.

From 1959 to 1969 the respondent, Robert Sindermann,
was a teacher in the state college system of the State of
Texas. After teaching for two years at the University
of Texas and for four years at San Antonio Junior Col-
lege, he became a professor of Government and Social
Science at Odessa Junior College in 1965. He was em-
ployed at the college for four successive years, under a
series of one-year contracts. He was successful enough
to be appointed, for a time, the cochairman of his
department. ,

During the 1968-1969 academic year. however, con-
troversy arose between the respondent and the college
administration. The respondent was elected president
of the Texas Junior College Teachers Association. In
this capacity, he left his teaching duties on several oc-
casions to testify before committees of the Texas Legis-
lature, and he became involved in public disagreements
with the policies of the college’s Board of Regents. In
particular, he aligned himself with a group advocating
the elevation of the college to four-year status—a change
opposed by the Regents. And, on one occasion, a news-
paper advertisement appeared over his name that was
highly critical of the Regents.

Ceume
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Supreme Court of te United States
Washingtan, D. €. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

June 6, 1972

Re: No. 70-36 -~ Perry v. Sindermann
No. 71-162 -~ Board of Regents v. Roth

Dear Chief,

This is in response to your note of today about these
cases, which were argued together and considered together in
our Conference discussion.

My understanding of the views expressed at the Con~
ference was that all of us, with the possible exception of Bill
Rehnquist, agreed that a state university could not refuse to
rehire a faculty member (or, indeed, any other employee) if
the basis of that refusal were the faculty member's exereise of
the right to free speech guaranteed by the First and Fourteenth
Amendments. My further understanding of the Conference dis-
cussion was that a majority of us agreed that a state university
faculty member has no constitutional right to reemployment
when his contracted for period of employment has ended.
Furthermore, he has no due process right to a hearing if he is
not reemployed, unless he can show that he has somehow been
deprived of liberty or property. He would, therefore, have
such a right if the university had impaired his liberty by (1)
personally stigmatizing him, or (2) foreclosing substantial
employment opportunities elsewhere. He would also have a right
to a hearing if the university had deprived him of property be-
cause, in fact, by reason of the actual ''policies and practices of
the institution, " he was entitled to continued employment, in the
absence of ''cause' to terminate it.

e Ak
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It was upon this understanding that the opinions in
these two cases were written, after you assigned them to me.
This led to a reversal of the Court of Appeals' judgment in favor
of the respondent teacher in Roth. It led to a disagree-
ment with much of the Court of Appeals' rationale in Perry, and
a remand to the District Court.

m SSTIONOD 40 XdVHgTI1
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I continue to adhere to the views reflected in the two
opinions I have circulated, believing that they no more than
reflect many previous decisions of the Court. It may be, how-
ever, that I have misunderstood the views of the other Justices.
As I understand Bill Douglas’ dissenting opinion in Roth, he
thinks that a teacher, as contrasted with other governmental em-~

ployees, has a First Amendment right to reemployment simpliciter.

With that I cannot and do not agree. It is my impression that
another member of the Court has the tentative view that there is a
"property'' right in any governmental job vacancy. With that I also
wholly disagree.

The proposed opinions in this case were circulated two
weeks ago, on May 23. At our Conference on May 29 I suggested
that I might have misapprehended the views of a majority of the
Conference in these cases, and that if I had, the opinions should
be reassigned to somebody else. I renew that suggestion now.

Sincerely yours,
7%
The Chief Justice /

Copies to the Conference

P.S. - I do not think the Due Process Clause entitles a
person to a hearing simply because his '"'unilateral' expectations
have been defeated. As promptly as possible, I shall recircu-
late the opinions with language modifications designed to elim-
inate any misapprehension on that score.
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Justice
Dcuglas

bl prennan
Kr. Vhite

. ¥arshall
¥r. Jdustics EBlackmun
kr. Justice Fowell
¥r. Justice Rehnquist
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From: Stewart, J.

Ind DRAFT
‘y T
SUPREME COURT OF THE UNITEP'STXTES TN 50

Recirculated: ‘

No. 70-36 .
Charles R. Perry et al., | On Writ of Certiorari to
1 Petitioners, the United States Court
v. of Appeals for the Fifth

1
‘ Robert P. Sindermann, ete.] Circuit.

I T10D AHL HWOMA a590305 15

[May —, 1972]

-
&

‘ Mr. Justice STEWART delivered the opinion of the

Court.

From 1959 to 1969 the respondent, Robert Sindermann,
was a teacher in the state college system of the State of
: Texas. After teaching for two vears at the University
l of Texas and for four years at San Antonio Junior Col-
i lege, he became a professor of Government and Social

Science at Odessa Junior College in 1965. He was em-
ployed at the college for four successive years, under a
series of one-year contracts. He was successful enough
to be appointed. for a time, the cochairman of his
department.

During the 1968-1969 academic year, however, con-
troversy arose between the respondent and the college
administration. The respondent was elected president
of the Texas Junior College Teachers Association. In
this capacity, he left his teaching duties on several oc-
casions to testifv before committees of the Texas Legis-
lature, and he became involved in public disagreements
with the policies of the college's Board of Regents. In
particular, he aligned himself with a group advocating
the elevation of the college to four-year status—a change
opposed by the Regents. And. on one oceasion, a news-
paper advertisement appeared over his name that was
highly critical of the Regents.

. weks g
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Supreme Caonrt of the United States
Waslyington, D. €. 2053

CHAMBERS OF
JUSTICE POTTER STEWART

June 20, 1972

HL WOY4d d@inHnaodast

MEMORANDUM TO THE CONFERENCE

Re: No. 70-36, Perry v. Sindermann
No. 71-162, Bd. of Regents v. Roth

As you will note, both of these proposed

opinions have been substantially recast.

‘5
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2 Cniaf Justice

| “7 r.o0y ce¢ Douglas

/ C(Aa/ 9{4/ l/tc‘ttﬁ’imﬁ/f— Mr. Justice Brennan
¥r. Justice White

wr. Justice Marshall

¥r. Justice Blackmun

Nr. Justice Fowell
Mr. Justice Rehnquist

4th DRAFT From: Stewart, J.

SUPREME COURT OF THE UNITED STEHee

Recirculated: 20197

No. 70-36

Charles R. Perrv et al,, | On Writ of Certiorari to
Petitioners, the United States Court
v. of Appeals for the Fifth

Robert P. Sindermann, ete.)] Circuit.
[June —, 1972]

Mz. Justice StEwarT delivered the opinion of the

Court.

From 1959 to 1969 the respondent, Robert Sindermann,
was a teacher in the state college system of the State of
Texas. After teaching for two years at the University
of Texas and for four years at San Antonio Junior Col-
lege, he became a professor of Government and Social
Science at Odessa Junior College in 1965. He was em-
ployed at the college for four successive years, under a
series of one-year contracts. He was successful enough
to be appointed, for a time, the cochairman of his
department.

During the 1968-1969 academic year, however, con-
troversy arose between the respondent and the college
administration. The respondent was elected president
of the Texas Junior College Teachers Association. In
this capacity, he left his teaching duties on several oc-
casions to testify before committees of the Texas Legis-
lature, and he became involved in public disagreements
with the policies of the college’s Board of Regents. In

particular, he aligned himself with a group advocating
the elevation of the college to four-year status—a change
opposed by the Regents. And, on one occasion, a news-
paper advertisement appeared over his name that was
highly critical of the Regents.
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Supreme Comrt of the United States

Waslington, B. €. 20543

PR

CTIONS OF THE MANUSCRIPT DIVISION, LiBRARY OF CONGRESS

vl

REPRODUCED FROM THE COLLE

CHAMBERS OF
-7 CTE POTTER STEWART

June 21, 1972

MEMORANDUM TO THE CONFERENCE

Seven cases have been held for our de-
cisions in No, 70-36, Perry v. Sindermann,
and No, 71-162, Board of Regents v. Roth.
They appear on page 14 of this week's Conference

List.

(1) In No. 70-141, Hodgin v. Noland, the
petitioner was for two years a librarian in a
public library. He was hired by the City with-
out any sort of contract. Two years later,
he was [ired without any sort of prior hearing.
He brought a 1983 action, alleging that his

: discharge was based on his exercise of con-
:ﬁ: stitutional rights and that the failure to
N provide him a hearing violated procedural due
x{f process, The jury in federal district court
found that the petitioner's discharge was not

based on his activities which he claimed were
constitutionally protected. Thus the only

real issue in the case now is the procedural
due process issue, In the absence of a writ-
ten contract "or other arrangement limiting

the right of termination," the Court of Appeals
held that the petitioner had not been deprived
of an interest protected by procedural due
process, Although the circumstances here are
substantially different from those in Roth

and Perry, I believe that the Court of Appeals'
holding is sufficiently close to our proposed
holdings in those cases that I intend to vote
to deny certiorari.

(2) In No, 70-354, Fooden v, Board of
-Governors, the petitioners are two non-tenured
state college professors whose one-year contracts
were not renewed, They brought this action in




Supreme Court of the United Stuies
Wasliington, B. €. 20543

CHAMBERS OF
~CE POTTER STEWART
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2.

a state court, claiming that their nonrenewal
was based on their union activity and that
they had been denied thelr procedural due pro-
cess right to a statement of reasons and a
hearing. Sumnmary judgment was granted against
them on both issues. The courts below held
that the petitioners had failed to raise a
"material issue of fact" regarding their claim
that the nonrenewal was based on protected
, jK/ activity. The petitioners had simply stated
their mere "information and belief" that that
| was the basis of their non-renewal; they did not
produce any nore hard information on discovery,
On this record, the petitioners' f{irst amend-
ment claim is hardly clearly presented. And
the Illinois Supreme Court seems to have rejected
the due process claim in a manner consistent
with the’ proposed holdlngs in Roth and Perry.
Accordingly, I intend to vote to to deny certiorari.

(3) In No.,71-249, Orr v. Irinter, the
petitioner is a non-tenured public high school
teacher., He argues that nonrenewal of his con-
tract without a hearing violated procedural

fﬂ due process., The Court of Appeals held that
% there had been no violation of procedural due
%?Vu process., Again, because this holding is con-
sistent with Roth and Perry, I intend to
vote to deny certiorari,

(4) In No. 71-430, Crabtree v. Board of
Education, the petitioner is a non-tenured public
hlgh school teacher, His contract was not re-

" newed, and he was not afforded an opportunity
for a prior hearing. He brought this action in

" state court, alleging a denial of procedural
this claim,

REPRODUCED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS

due process. The State Supreme Court rejected
Again, I intend to vote to deny
certiorari.

(5) In No. 71-819, Thomas v. Shirck, and
No, 71-946, Shirck v. Thomas, the issue once
again is whether the nonrenewal of the contract

Gﬂe(//‘of a non-tenured public high school teacher must
The

be preceded by opportunity for a hearing.
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Court of Appeals, relying on-its prior
decision in Roth, held that there is a right
to a hearlng in tuese circumstances, 1
intend to vote to vacate this decision and
remand in light of our decision in Roth.

(6) In No, 71-6259, McEntagpart v. Cataldo,
the petitioner is a non-tenured state college
professor whose contract was not renewed, le

. was given a statement of reasons for his non-
jjk retention, but he was not given an opportunity
for a hearing. The Court of Appeals held that

£
ig this did not violate his right to procedural
due process, I intend to vote to deny certiorari.

> LIBRARY OF CONGRESS

) (7) In No. 71-5790, Canty v. Board of Educa-
tion, the petitioner is a "regular substitute"
teacher in a public junior high school. 1t is
not clear whether he had any form of contractual
protection, but it appears that he did not,

He was discharged from his post without a prior
hearing, The petitioner brought this 1983
action, claiming that his procedural due process
rights had been abridged. The district court
dismissed the suit, and the Court of Appeals
affirmed the dismissal on the ground that the

\ o petitioner had not alleged that an interest in

"personal liberty" was at stake, and that mere

"property rights" are not covered by 1343(3)

jurisdiction. This decision must be vacated

and remanded in light of our decision in Lynch

v. Household ['inance Corp., No. 70-5058,

re jecting the "11berty"/"property" distinction

under 1343(3). Since the existence vel non

of any kind of contract is not wholly clear,

I would also remand in light of Roth and Perry

while we're at it,
0%
'
P.S.
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Supreme Qourt of the United States
Waslpngton, . €. 20513

CHAMBERS OF
JUSTICE POTTER STEWART

June 21, 1972

MEMORANDUM TO THE CONFERENCE

Re: No, 70-36, Perry v, Sindermann
No. 71-162, Board of Regents v. Roth

The changes indicated on the enclosed 4
pages are in response to suggestions from
Bill Rennquist, The changes will be made
in the next prints.

JO SNOLLIATIOD dHILI WOHA asanansaTs

0

o

P.Sl

SSTYONOD A0 AYVHAI'T ‘NOLSIATQ LATdDSONVW AHL




71-162—OPINION

BOARD OF REGENTS ». ROTH 9

case, however, there is no suggestion whatever that the
respondent’s interest in his “good name, reputation, honor
or integrity” is at stake.

Sunilarly, there is no suggestion that the State, in
declining to re-employ the respondent, imposed on him
a stigma or other formal disability that foreclosed a
range of other employment opportunities. The State,
for example, did not invoke any regulations to bar
the respondent from all other public employment in
State universities. IHad it done so, this, again, would
be a different case. For “[t]o be deprived not only of
present government employment but of future oppor-
tunity for it is no small injury ....” Joint Anti-Fascist
Refugee Committee v. McGrath, supra, at 185 (Jackson,
J., concurring). See Truax v. Raich, 239 U. S. 33, 41.
The Court has held that a State, in regulating eligibility
for a type of professional employment, cannot foreclose
a range of opportunities “in a manner . . . that con-
travene[s] due process,” Schware v. Board of Bar Ex-
anuners, 353 U. S. 333 U. S. 232, 238, and. specifically,
in a manner that denied the right to a full prior hear-
ing. Willner v. Commazttee on Character, 373 U. S. 96,
103. See Cafeteria Workers v. McElroy, supra, at 898.
In the present case, however, this principle does not
come into play."

13 The District Court made an asswmption “that non-retention by
one universgity or colicge ereates concrete and practical difficulties for
a professor in his subsequent academic carcer.” 310 T, Supp., at
979, And the Court of Appeals based its allirmance of the summary
judgment largely on the premise that “the substantial adverse efleet
non-retention s likely to have upon career interests of an individual
professor” amounts to a hmitation on future employment opportuni-
ties sufficient to invoke procedural due process guaranties. 446 F.
2d, at S09. Bub=thorr 0r] COMTIAT0 SUpDOTT 10T theserpsititpe
woas.  There is no suggestion of how nonretention might affcet the
respondent’s future emploviment prospeets.  Mere prooi, for example,

that his record of nonretention in one job, taken alone, might malke-
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! But even assumin,
arguendo that su

a "substantial
adverse effect”
under these circt -
stances would cor -
stitute a State S
imposed restriction
on liberty, the
record contains

no support for
these assumptions.,
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though not formalized in writing, may be “implied.” 3
Corbin on Contracts, §§ 561-372A. Txplicit contractual
provisions may be supplemented by other agreements
implied from “the promisor's words and conduet in the
light of the surrounding circumstances.” Id., at § 562.
And, “[t]lhe meaning of [the promisor’s] words and acts
is found by relating them to the usage of the past.” 1bid.
A teacher, like the respondent, without formal ten-
ure might be able to show—from the words and con-
duct of his superiors, from other surrounding circum-
stances and from past usage—that he has a legitimate
claim of entitlement to job tenure. Just as this Court
has found there to be a “comumon law of a particular
industry or of a particular plant” that may supplement
a collective-bargaining agreement, Steelworkers v. War-
rior & Gulif Co., 363 U. S. 574, 579, so there may be an
unwritten “comumon law’ in a particular university that
certain employees shall have the equivalent of tenure.
This is particularly likely in a coilege or university, like
Odessa Junior College, that has no explicit tenure system
even for senior members of its faculty, but that nonethe-
less may have created such a system in practice. See
___Byse & Joughin, Tenure in American Higher Education
17-28.4
In this case, thie respondent has alleged the existence
of rules and understandings, promulgated and fostered
by state ofiicials, that may justify his legitimate clalin
of entitlement to continued employment absent ‘“‘suf-.
ficient cause.” We disagree with the Court of Appeals
insofar as it held that a mere subjective “expectancy” is
protected by procedural due process, but the respoudent
must be giveu an opportunity to prove the legitimacy
of his elaim of such entitlement “under the policies and
practices of the institution.” 430 F. 2d, at 943. Proof
of such a property interest would not, of course, entitle
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” We do not now hold that the respondent has claim to

any such legitimate claim of entitlement to job tenure, the

tenure, For "[p]roperty interests . , . are rispondeng '
not created by the Constitution. Rather, they g aémeO? g
are created and their dimensions are defined by r\ e deleated,
existing rules or understandings/sctem:.=3 from

s g f

an independent source such as State law . "

L] » .
Board of Repents v. Roth, ante, at 12, If it
is the law of Texas that a tcacher in the res-
pondent’'s position has no contracivual or other/
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larly, in the area of public employment, the Court has
held that a public college professor dismissed from an of-
fice held under teuure provisions, Slochower v. Board of
Education, 350 U. S. 551, and college professors and
staff members dismissed during the terms of their con-
tracts, Wieman v. Updegraff, 344 U. S. 183, have interests
in continued employment that are safeguarded by due
process. Ouly last year, the Court held that this princi-
ple “proseribing summary dismissal from publie employ-
ment without a hearing or inquiry required by due
process” also applied to a teacher recently hired without
tenure or a formal contract, but nonetheless with a clearly
implied promise of continued employment. Connell v.
Higgenbotham, 403 U. S. 207, 208.

Certain attributes of “property” interests protected
by procedural due process emerge from these decisions.
To have a property interest in a benefit, a person clearly
must have more than an abstract need or desire for it.
He must have more than a unilateral expectation of
it. He iust, instead, have a legitimate claim of en-
titlement to it. It is a purpose of the ancient institution
of property to protect those claims upon which people
rely in their daily lives, reliance that must not be arbi-
trarily undermined. It is a pwrpose of the constitu-
tional right to a hearing to provide an opportunity for
a person to vindicate those claims.

Property interests, of course, are not created by the o
Coustitution. Rather. they are created and their di- rm..,...».-.

e

e

mensions ave defined by existing rules or unr’(‘rtt'\nrl- that stem
ng:'llo: or understandings that secure cortain benefits from an inde;

dent source
to practice before the Doard to which procedural due process re- as State law
quircments applied. It said that the Doard’s discretionary power L

“must be construed to mean the exercise of a discretion to be rwasee
exercised after fair investigation, with such a notice, hearing and

opporfumty to answer ior the applicant as would constitute due

process.” Id., at 123.
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Thus the respondent offered to prove that a teacher, with
his long period of service, at this particular State College
had no less a “property” interest in continued employ-
ment than a formally tenured teacher at other colleges,
and had no less a procedural due process right to a state-
ment of reasons and a hearing before college officials
upon their decision not to retain him.

We have made clear in Roth, ante, at —, that “prop-
erty” interests subject to procedural due process protec-
tion are not limited by a few rigid, technical forms.
Rather, “property” is a constitutional concept. It de-
notes a range of interests that are secured by “existing
rules or understandings.” Id., at —. A person’s inter-
est in a benefit is a “property” interest for due process

purposes if there are such rules orfunderstandings that
support his claim of entitlement to the benefit and that
he may invoke at a hearing. Ibid.

A written contract with an explicit tenure provision
clearly is cvidence of a formal understanding that sup-
ports a teacher’s claim of entitlement to continued em-
ployment unless sufficient “cause’ is shown. Yet absence
of such an explicit contractual provision may not always
foreclose the possibility that a teacher has a “property”
interest in re-employment. By analogy, the law of con-
tracts long has employed a process by which agreements,

probationary period in the academic profession is extended beyond
the normal maxmium of seven years).

“(3) Adequate cause for disinizsal for a faculty member with ten-
ure may be established by demonstrating professional incompetence,
moral turpitude, or gross neglect of professional responsibilities.”
The respondent alleges that, because he has been emploved as a
“full-time instructor” or professor within the Texas College and
University System for 10 vears, he should have “tenure” under
these provisions.

mutually
explicit

IDNAOAATH

-
3

‘NOTSTATA IJTIISANVW HHIL 40 SNOLLDITIOD IHI WOYd

g

SSTYINOD 40 AAVNGTT




70-36—0PINION
PERRY ». SINDERMANN ' 9

though not formalized in writing, may be “implied.” 3
Corbin on Contracts, §§ 561-572A. Explicit contractual
provisions may be supplemented by other agreements
implied from “the promisor’s words and conduct in the
light of the surrounding circumstances.” Id., at § 562.
And, “[t]The meaning of [the promisor’s] words and acts
is found by relating them to the usage of the past.” Ibid.

A teacher, like the respondent, v—xi-l-m-t—iba-uua-l—-{-ou—
MWW‘HOIH the—worts—arre—conr—
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Just as this Court
has found there to be a “common law of a particular
industry or of a particular plant” that may supplement
a collective-bargaining agreement, Steelworkers v. War-
rior & Gulf Co., 363 U. S. 574, 579, so there may be an
unwritten “common law” in a particular university that
certain employees shall have the equivalent of tenure.
This is particularly likely in a college or university, like
Odessa Junior College, that has no explicit tenure system
even for senior members of its faculty, but that nonethe-
less may have created such a system in practice. See
Byse & Joughin, Tenure in American Higher Education
17-28,

In this case, the respondent has alleged the existence
of rules and understandings, promulgated and fostered
by state officials, that may justify his legitimate claim
of entitlement to continued employment absent “suf-
ficient cause.” We disagree with the Court of Appeals
insofar as it held that a mere subjective “expectancy” is
protected by procedural due process, but the respondent
must be given an opportunity to prove the legitimacy
of his elaiin of such entitlement “under the policies and
practices of the institution.” 430 IF, 2d, at 943. Proof
of such a property interest would not, of course, entitle

who has held
his position fc-
a number of ye:e-
might be able

to show from ti
circumstances ¢
this service --
and from other
relevant facts
that he has a

a legitimate
claim of entit]
ment to job
tenure,
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must conclude that the summary judgment for the re-
spondent should not have been granted, since the re-
spondent has not shown that he was deprived of liberty
or property protected by the Fourteenth Amendment.
The judgment of the Court of Appeals, accordingly, is
reversed and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

e W e

Our analysis of the respondent's consti- <*—-\
tutional rights in this case in no way indicates
a view that an opportunity for a hearing or
a statement of reasons for nonretention would,
or would not, be appropriate or wise in public
colleges and universities. 17/ For it is
a written Constitution that we apply. Our
role . is confined to interpretation of that
Constitution,

17 See, e. ¢., Report of Committee A on Academie Freedom and
Tenure, “Procedural Standards in the Rencewal or Nonrenewal of
. Faculty Appointments,” 56 AAUP Bulletin 21 (Spring 1970).
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Waslington, D. ¢. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

June 21, 1972

70-36 - Perry v. Sindermann

Dear Chief,

In order to make perfectly clear that the opinion
in Sindermann does not undertake to create '"'a federal common
law of implied contracts, " I plan to add the following footnote i
at the end of the first full paragraph on page 9 of the opinion:

/

~ We do not now hold that the respondent has
any such legitimate claim of entitlement to job tenure,
For '"[p]roperty interests . . . are not created by the
Constitution. Rather, they are crexted and their dimen-
sions are defined by existing rules or understandings.
. . ." Board of Regents v. Roth, ante, at 12, And the
ultimately governing "rules' in a case such as this one
are the rules of state law. It may be that the law of
Texas is clear that a teacher in the respondent's posi-
tion has no contractual or other claim to job tenure.
If that is the case ~- if the petitioners can show on re-
mand that state law specifically rejects any claim of
any kind of "property' interest in these circumstances -~
then the respondent's claim would be defeated.

. s

Sincerely yours,

7q,
¥
The Chief Justice /
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5th DRAFT From: Stewart, J.
SUPREME COURT OF THE UNITEBSTATES
Recirculated: JUN 22 1972
No. 70-36

Charles R. Perry et al., |On Writ of Certiorari to
Petitioners, the United States Court
v. of Appeals for the Fifth

Robert P. Sindermann, ete.] Circuit.

[June —, 1972]

Mg. JusTicE STEWART delivered the opinion of the
Court.

From 1959 to 1969 the respondent, Robert Sindermann,
was a teacher in the state college system of the State of
Texas. After teaching for two years at the University
of Texas and for four years at San Antonio Junior Col-
lege, he became a professor of Government and Social
Science at Odessa Junior College in 1965. He was em-
ployed at the college for four successive years, under a
series of one-year contracts. He was successful enough
to be appointed, for a time, the cochairman of his
department.

During the 1968-1969 academic year, however, con-
troversy arose between the respondent and the college
administration. The respondent was elected president
of the Texas Junior College Teachers Association. In
this capacity, he left his teaching duties on several oc-
casions to testify before committees of the Texas Legis-
lature, and he became involved in public disagreements
with the policies of the college’s Board of Regents. In
particular, he aligned himself with a group advocating
the elevation of the college to four-year status—a change
opposed by the Regents. And, on one occasion, a news-
paper advertisement appeared over his name that was
highly critical of the Regents.
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To: The Chief Justice

3 q_ 2 r. Justice

ﬁo ¥r. Justice
UHr., Justice

()@4&441?2<) Hr. Justice
Mr. Justice

Mr. Justice

Mr. Justice

A myope +
From: Stewart,

6th DRAFT

Circulated:

SUPREME COURT OF THE UNITED R%’(I;irc\ﬁ tea: _ JUN 2 61972

No. 70-36

Charles R. Perry et al.,, |On Writ of Certiorari to
Petitioners, the United States Court
v. of Appeals for the Fifth

Robert P. Sindermann, ete.] Circuit.
{June 28, 1972]

Mr. JusticE STEWART delivered the opinion of the

Court.

From 1959 to 1969 the respoudent. Robert Sindermann,
was a teacher in the state college system of the State of
Texas. After teaching for two vears at the University
of Texas and for four years at San Antonio Junior Col-
lege, he became a professor of Government and Social
Science at Odessa Junior College in 1965. He was em-
ploved at the college for four successive yvears, under a
series of one-year contracts. He was successful enough
to be appointed, for a time, the cochairman of his
department.

During the 1968-1969 academic vear, however, con-
troversy arose between the respondent and the college
administration. The respondent was elected president
of the Texas Junior College Teachers Association. In
this capacity, he left his teaching duties on several oc-
casions to testify before committees of the Texas Legis-
lature, and he became involved in public disagreements
with the policies of the college’s Board of Regents. In
particular, he aligned himself with a group advocating
the elevation of the college to four-year status—a change
opposed by the Regents. And, on one occasion, a news-

paper advertisement appeared over his name that was
highly ecritical of the Regents.
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CHAMBERS OF
JUSTICE BYRON R. WHITE

June 23, 1972

Re: No. 70-36 - Perry v. Sindermann

Dear Potter:
Please Jjoin me.

Sincerely,
Brnn

Mr. Justice Stewart

Copies to Conference
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‘lst Draft Mr. Justice Brensan
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‘ Mr. Justice White
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Robert P, 'Si.ndermann, etc.,

Charles R. ‘Perry et al., Petitioner
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MR. JUSTICE MARSHALL, concurring in the judgment.

Respondent wés a teacher in the state college system of
the State of Texas for a decade before the Board of Regents

of Odessa Junior College decided not to renew his contract.,

Comnc o PRCHE L e

He brought this suit in federal district court claiming that the
decision not to rehire him was retaliation for his public
criticism of the policies of the college administration, and

that because the decision was made without giving him a statement

ey R

of reasons and a hearing, it denied him procedural due process as

.7..\
EPR BN

o NS

guaranteed by the Fourteenth Amendment. Only the latter claim is 3
before us. ‘?E;
The District Court granted summary judgment for petitioners, 34

. ’-n::\:

_,or‘i‘.

but the Court of Appeals reversed. The Court affirms the Q¢
4

BT

judgment of the Court of Appeals remanding the case to the §

District Court for a full determination whether respondent could N

“

claim entitlement to re-employment "under the policies and ‘;‘ \\_
AN
NN

practices of the institution." I agree that the case should of

be remanded to the District Court, but for the reasons stated in

N ERTIE Nry
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. . Mr. Justice Douglag )(
> e s -
9 Y Mr. Justice Brennan
2d Draft Mr. Justice Stewart
No. 70-36 Mr. Justice Wnite
Mr. Justicg,Blackmun

Charles R. Perry et al., Petitioner ) On Writ ofrCértiordapiell

: ) to the UnitreduStateshncuist
) Court of Appeals for :
) the FiEth: Circuit, J.

Robert P, Sindermann, etc,
Circulated:

MR, JUSTICE MARSHALL, concurring in the judﬁpept and in Part I of
the opinion of the Court®¢circulated: &/22 /72

Respondent was a teacher in the state college system of the
State of Texas for a decade before the Board of Régents of Odessa
Junior College decided not to renew his contract, He brought this

suit in federal district court claiming that the decision not to

rehire him was retaliation for his public criticism of the policies

of the college administration in violation of the First Amendment,

and that because the decision was made without giving him a statemen

of reasons and a hearing, it denied him the due process of law

guaranteed by the Fourtcenth Amendment. The District Court

granted summary judgment for petitioners, but the Court of Appeals p;

reversed and remanded the case for further proceedings. This
Court affirms the judgment of the Court of Appeals. |

I agree with Part I of the Court's opinion holding that
respondent has presented a bona fide First Amendment claim

that should be considered fully by the District Court. But,

¢
E]

NOISIAIC

for the reasons stated in my dissenting opinion in Board of Regents

)
O LE

NN

v. Roth, No. 71-162, ante, at » I would modify the judgment of

the Court of Appeals to . irect the District Court to enter

summary judgment for respondent entitling him to a statement of
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Mr. Justice Douglas
Mr. Justice Brennan
/Mr. Justice Stewart

Mr. Justice White
Mr. Justice Blackmun

F}«/n-rEc‘ Mr. Justice Powell
Mr. Justice Rehnquist

1st[DRAFT
" From: Marshall, J.
SUPREME COURT OF THE UNITED STATES
e Circulated:
No. 70-36 Recirculated: JUN 2 6 1%
- _ T
Charles R. Perry et al., }On Writ of Certiorari to
Petitioners, the United States Court
V. of Appeals for the Fifth

Robert P. Sindermann, ete.]  Circuit.
[June —, 1972]

Mr. Justice MARSHALL, concurring in the judgment
and in Part I of the opinion of the Court.

Respondent was a teacher in the state college system
of the State of Texas for a decade before the Board
of Regents of Odessa Junior College decided not to renew
his contract. He brought this suit in Federal District
Court claiming that the decision not to rehire him was
retaliation for his publie criticism of the policies of the
college administration in violation of the First Amend-
ment, and that because the decision was made without
giving him a statement of reasons and a hearing, it
denied him the due process of law guaranteed by the
Fourteenth Amendment. The District Court granted
summary judgment for petitioners, but the Court of
Appeals reversed and remanded the case for further pro-
ceedings. This Court affirms the judgment of the Court
of Appeals.

I agree with Part I of the Court’s opinion holding that
respondent has presented a bona fide First Amendment
claim that should be considered fully by the District
Court. But, for the reasons stated in my dissenting
opinion in Board of Regents v. Roth, No. 71-162, ante,
at —, I would modify the judgment of the Court of
Appeals to direct the District Court to enter summary
judgment for respondent entitling him to a statement
of reasons why his contract was not renewed and a
hearing on disputed issues of fact.
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CHAMBERS OF
JUSTICE HARRY A. BLACKMUN
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Re: No. 70-36 - Perry v. Sindermann

Dear Potter:
Please join me.

Sincerely,
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Mr. Justice Stewart

cc: The Conference
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June 21, 1972

Re: No. 70-36 Perry v. Sinderman
No. 71-162 Board of Regents v. Roth

Dear Potter:

Your excellent opinions have been strengthened I think,
by the changes circulated on yesterday.

I may talk to you further, and to the Conference, as to
whether I should participate in these cases. But whether I do or
not, it occurred to me in reading them over last night that you might
take a look at these suggestions:

1. In Roth (p. 14), I would prefer not to commend expressly
the "provision of an opportunity for a hearing' with respect to every
teacher and professor situated as was Roth. My recollection is that
an amicus brief from the City of New York indicated that there are
thousands of non-tenured teachers in the city educational system,
with substantial "turnovers' each year. I would think a statement
of reasons for non-retention would be appropriate, but once a school
or college adopted the practice - however voluntarily - of holding
a hearing this in itself might become such an "expectation' as to
create rights.

In short, I would omit reference to the desirability of
affording an opportunity for a hearing.

2. In Sinderman, it seems to me that you go beyond Roth
in the description of the type of "property' interest that might give



-2 -

rise to due process rights. Compare pages 8 and 9 of Perry with
what seems to me to be the more restrictive language in Roth.

I appreciate, of course, that the facts in the two cases vary
significantly. Sinderman had been on the faculty for a number of
years, and the paragraph in the Faculty Guide was certainly relevant.
Yet, the general articulation of the '"property interest' concept seems
to me to go beyond the facts.

For example, on page 8, last sentence in the first full para-
graph refers to '""rules or understandings'. I would think the latter
term, without qualification, would unduly expose the college. You
might consider changing it to ""rules or mutually explicit under-
standings''.

I have another suggestion which I will deliver to you, as it
is a little difficult to explain without prolonging this memorandum.

* %k Kk Kk Xk

The foregoing, of course, are merely for your consideration.
I have not given these cases the care and attention which you obviously
have.

Sincerely,

Mr. Justice Stewart



Swprrente Qaurt of te United States
Wasfington, B. ¢ 20513

CHAMBERS OF .
JUSTICE LEWIS F. POWELL,JR. June 23 1972
’

Re: No., 70-36 Perry v. Sindermann
No. 71-162 Board of Regents v. Roth

Dear Potter:

This will confirm, for the information of the Conference, our
conversation shortly after your opinions were first circulated.

In view of the pendency in the Western District of Virginia
of the Radford College case (in which I was chief counsel for the
Commonwealth of Virginia), I would prefer to remain out of these
cases - now that I have seen these opinions. While the factual
situation in Radford was different (involving a salary increase rather
than employment or re-employment), Ithink it is quite likely that 1
counsel for both sides will find some language in your opinions which i
they will rely upon in argument.

If my vote is needed to decide these cases, I would like to
discuss my position with the Conference. I may add, in the interest
of a full disclosure, that if I were to vote I would join your opinions
with the changes incorporated as of June 21,

Sincerely,

/Y -
- ,'f n J_‘. S
Mr. Justice Stewart A it

cc: The Conference
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Re: YNo. 70-36 - Perrv v. Sindermann
No, 71-162 - Bd. of Regents v. Roth

Dear Potter:

The proposed footnote at page 2 of Perxvy v. Sindermann.

i
Ui
O

of which I received a draft this afternoon, just about

f wy problem with Sindermann. If vou could see vour way clear
to make one change in *hat draft footnote, as suggested
helow, and two changes in Roth, I will jo0in both.

gindermann. I would like to see if the lasf two

3?%3(“"6}1‘3 fe
sentences in the draft footdobe could he elided into something

like the following:

"If it is the law cf Texas that a teachesr in the
raspondent's position has no contractual or other
claim o dob tenure, the respondent's claim would

he defeared.”

Reoth. Page 12. Could vou add, in order o make the

crosg-referencing complate, at the end of the sentence
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sz( Supreme ot of the Wnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 22, 1972

Re: No. 70-36 - Perry v. Sindermann
No. 71-162 - Bd. of Regents v. Roth

Dear Potter:

Please join me.

Sincerely,
o

N

Mr. Justice Stewart

Copies to the Conference
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