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SUPREME COURT OF THE UNITED STATES

No. 69-5003, 69-5030, AND 69-5031

William Henry Furman,
Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On Writs of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

MR. CHIEF JUSTICE BURGER, with whom MR. JUSTICE

BLACKMUN, MR. JUSTICE POWELL, and MR. JUSTICE

REHNQUIST join, dissenting.

At the outset it is important to note that only two
members of the Court, MR. JUSTICE BRENNAN and MR.

JUSTICE MARSHALL, have concluded that the Eighth
Amendment prohibits capital punishment for all crimes
and under all circumstances. MR, JUSTICE DOUGLAS has
also determined that the death penalty contravenes the
Eighth Amendment, although I do not read his opinion
as necessarily requiring final abolition of the penalty.'
For the reasons set forth in Parts I-IV of this opinion,
I conclude that the constitutional prohibition against
"cruel and unusual punishments" cannot be construed
to bar the imposition of the punishment of death.

MR. JUSTICE STEWART and MR. JUSTICE WHITE have
concluded that petitioners' death sentences must be set

I See n. 25, infra.
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CHAMBERS OF

THE CHIEF JUSTICE	 June 16, 1972

Re: Capital Cases

Dear Harry, Lewis and Bill:

Please join me in your opinions.

Regards,

Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist

Copies to the Conference
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CHAMBERS OF

THE CHIEF JUSTICE
June 30, 1972

MEMORANDUM TO THE CONFERENCE:

I am amending my dissent in the capital cases to insert
at page 6, preceding the sentence beginning on the 5th line
from the bottom, the following:

"Thus the explicit language of the Constitution
affirmatively acknowledges the legal power to impose
capital punishment; it does not expressly or by im-
plication acknowledge the legal power to impose any
of the various punishments that have been banned as
cruel since 1791. "

This, of course, makes no charge in thrust or meaning
but only of emphasis.

Regards,

(L3
cc: The Clerk
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SUPREME COURT OF THE UNITED STATES

Nos. 69-5003, 69-5030, AND 69-5031

William Henry Furman,
Petitioner,

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

69-5030	 v.
State of Georgia.

On Writ of Certiorari to the
Supreme Court of Georgia. 

Elmer Branch, Petitioner, On Writ of Certiorari to the
69-5031	 v.	 Court of Criminal Appeals

State of Texas.	 of Texas.

[February —, 1972]

MR. JUSTICE DOUGLAS.

In these three cases the death penalty was imposed,
one of them for murder. and two for rape. In each
the determination of whether the penalty should be
death or a lighter punishment was left by the State to
the discretion of the judge or of the jury. In each of the
three cases the trial was to a jury. They are here on peti-
tions for certiorari which we granted limited to the ques-
tion whether the imposition and execution of the death
penalty constitutes "cruel and unusual punishments"
within the meaning of the Eighth Amendment as applied
to the States by the Fourteenth.' I vote to reverse each

The opinion of the Supreme Court of Georgia affirming Furman's
conviction of murder and sentence of death is reported in 225 Ga.
253, 167 S. E. 2d 62S, and its opinion affirming. Jackson's convic-
tion of rape and sentence of death is reported in 225 Ga.. 790, 171
S. E. 2d 501. The conviction of Branch of rape and the sentence of
death was affirmed by the Court of Criminal Appeals of Texas and.
reported in 447 S. W. 2d 932.
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SUPREME COURT OF THE UNITED STAUSI3,

Nos. 69-5003, 69-5030, AND 69-5031 Circu7.--,  

William Henry Furman,
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State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

69-5030	 v.
State of Georgia.

On Writ of Certiorari to the
Supreme Court of Georgia. 

Elmer Branch, Petitioner, On Writ of Certiorari to the
69-5031	 v.	 Court of Criminal Appeals

State of Texas. 	 of Texas.

[February —, 1972]

MR. JUSTICE DOUGLAS.

In these three cases the death penalty was imposed,
one of them for murder, and two for rape. In each
the determination of whether the penalty should be
death or a lighter punishment was left by the State to
the discretion of the judge or of the jury. In each of the
three cases the trial was to a jury. They are here on peti-
tions for certiorari which we granted limited to the ques-
tion whether the imposition and execution of the death
penalty constitutes "cruel and unusual punishments"
within the meaning of the Eighth Amendment as applied
to the States by the Fourteenth.' I vote to vacate each

1 The opinion of the Supreme Court of Georgia affirming Furman's
conviction of murder and sentence of death is reported in 225 Ga.
253, 167 S. E. 2d 628, and its opinion affirming. Jackson's convic-
tion of rape and sentence of death is reported in 225 Ga. 790, 171
S. E. 2d 501. The conviction of Branch of rape and the sentence of
death was affirmed by the Court of Criminal Appeals of Texas and
reported in 447 S. W. 2d 932.
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Petitioner,
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On Writ of Certiorari to the
Supreme Court of Georgia. 

Elmer Branch, Petitioner, On Writ of Certiorari to the
69-5031	 v.	 Court of Criminal Appeals

State of Texas.	 of Texas.

[February —, 1972]

MR. JUSTICE DOUGLAS.

In these three cases the death penalty was imposed,.
one of them for murder, and two for rape. In each
the determination of whether the penalty should be•
death or a lighter punishment was left by the State to
the discretion of the judge or of the jury. In each of the
three cases the trial was to a jury. They are here on peti-
tions for certiorari which we granted limited to the ques-
tion whether the imposition and execution of the death
penalty constitutes "cruel and unusual punishments"
within the meaning of the Eighth Amendment as applied
to the States by the Fourteenth.' I vote to vacate each

1 The opinion of the Supreme Court of Georgia affirming Furman's
conviction of murder and sentence of death is reported in 225 Ga.
253, 167 S. E. 2d 62S, and its opinion affirming. Jackson's convic-
tion of rape and sentence of death is reported in 225 Ga. 790, 171
S. E. 2d 501. The conviction of Branch of rape and the sentence of
death was affirmed by the Court of Criminal Appeals of Texas and
reported in 447 S. W. 2d 932.
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MR. JUSTICE DOUGLAS.

In these three cases the death penalty was imposed,
one of them for murder, and two for rape. In each
the determination of whether the penalty should be.
death or a lighter punishment was left by the State to
the discretion of the judge or of the jury. In each of the-
three cases the trial was to a jury. They are here on peti-
tions for certiorari which we granted limited to the ques-
tion whether the imposition and execution of the death
penalty constitutes "cruel and unusual punishments"
within the meaning of the Eighth Amendment as applied
to the States by the Fourteenth.' I vote to vacate each

1 The opinion of the Supreme Court of Georgia affirming Furman's
conviction of murder and sentence of death is reported in 225 Ga.
253, 167 S. E. 2d 62S, and its opinion affirming. Jackson's convic-
tion of rape and sentence of death is reported in 225 Ga.. 790, 171
S. E. 2d 501. The conviction of Branch of rape and the sentence of
death was affirmed by the Court of Criminal Appeals of Texas and.
reported in 447 S. W. 2d 932.
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In these three cases the death penalty was imposed,
one of them for murder, and two for rape. In each
the determination of whether the penalty should be
death or a lighter punishment was left by the State to
the discretion of the judge or of the jury. In each of the
three cases the trial was to a jury. They are here on peti-
tions for certiorari which we granted limited to the ques-
tion whether the imposition and execution of the death
penalty constitutes "cruel and unusual punishments"
within the meaning of the Eighth Amendment as applied
to the States by the Fourteenth.' I vote to vacate each

The opinion of the Supreme Court of Georgia affirming Furman's
conviction of murder and sentence of death is reported in 225 Ga.
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Petitioner,
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Lucious Jackson, Jr.,
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MR. JUSTICE DOUGLAS.

In these three cases the death penalty was imposed,
one of them for murder, and two for rape. In each
the determination of whether the penalty should be
death or a lighter punishment was left by the State to
the discretion of the judge or of the jury. In each of the
three cases the trial was to a jury. They are here on peti-
tions for certiorari which we granted limited to the ques-
tion whether the imposition and execution of the death
penalty constitutes "cruel and unusual punishments"
within the meaning of the Eighth Amendment as applied
to the States by the Fourteenth. 1 I vote to vacate each

1 The opinion of the Supreme Court of Georgia affirming Furman's
conviction of murder and sentence of death is reported in 225 Ga.
253, 167 S. E. 2d 628, and its opinion affirming. Jackson's convic-
tion of rape and sentence of death is reported in 225 Ga. 790, 171
S. E. 2d 501. The conviction of Branch of rape and the sentence of
death was affirmed by the Court of Criminal Appeals of Texas and
reported in 447 S. W. 2d 932.
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CHAMBERS OF

JUSTICE WILLIAM 0. DOUGLAS

June 26, 1972

Memorandum to Mr. Justice Brennan:

Dear Bill:

This memorandum is to advise that

I have gone over all of your various memoranda

on the Capital Cases.

As respects those that are being

held for our decisions in those three, I agree

with all the recommendations which you have made

in your various memoranda.

W. 0. D.

Mr. Justice Brennan

IP
17(
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CHAMBERS OF

JUSTICE WILLIAM 0. DOUGLAS
June 26, 1972

MEMORANDUM TO THE CONFERENCE:

In my opinion in the Capital Cases

I would add the following to the paragraph on the

last page:

Any law which is non-discriminatory on its face

may be applied in such a way as to violate the Equal

Protection Clause of the Fourteenth Amendment. Yick

Wo v. Hopkins, 118 U.S. 356. 	 Such consequence

might be the adding of a mandatory death penalty where

equal or lesser sentences were imposed on the elite,

a harsher one on the minorities or members of the lower

castes. Whether a mandatory death penalty would other-

wise be constitutional is a question I do not reach.

I would vacate each of these judgments.

W. 0. D.
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CHAMBERS OF

JUSTICE WM. J. BRENNAN. JR.	
June 14, 1972

MEMORANDUM TO THE CONFERENCE

Capital Cases 

Since there is to be no Court opinion I suppose that,

as in the similar situation last year in the Pentagon Papers

case, a per curiam will be required. To get the ball rolling,

I enclose a suggested dr it of one.

I also enclose a typed copy of a completely rewritten

draft of my opinion that I sent to the Printer today.

W. J. B. Jr.
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR.	 June 15, 1972

MEMORANDUM TO THE CONFERENCE

Capital Cases 

Bill Douglas has sent word that he thinks the

lineup should appear at the foot of the per curiam.

I attach one for consideration of the conference.

Bill also asks that the cases not come down

before Monday, June 26,because he wants to prepare

an additional footnote for his opinion.

W. J. B. Jr.



Mr. Justice Douglas, Mr. Justice Brennan,

Mr. Justice Stewart, Mr. Justice White and Mr. Justice

Marshall have filed separate opinions stating their reasons

for reversal. The Chief Justice, Mr. Justice Blackmun,

Mr. Justice Powell and Mr. Justice Rehnquist have filed

separate opinions stating their reasons for affirmance.
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. 
June 16, 1972

Memorandum to the Conference

Capital Cases 

The enclosed is the printed version of

the typed circulation of June 14.

W. J. B. Jr .
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Mr. Justice Douglas
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist
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Circulated:
Nos. 69-5003, 69-5030, AND 69-5031

Recirculated:

William Henry Furman,
Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On Writ of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

MR. JUSTICE BRENNAN, concurring.

The petitioners in these cases are under sentences of
death. The petitioner in No. 69-5003 was convicted
of murder in Georgia; the petitioners in No. 69-5030
and No. 69-5031 were convicted, in Georgia and Texas
respectively, of rape. We granted certiorari, 403 U. S.
952 (1971), to consider whether death is today a punish-
ment for crime that is "cruel and unusual" and conse-
quently, by virtue of the Eighth and Fourteenth
Amendments, beyond the power of the State to inflict.'

1 The Eighth Amendment provides: "Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punish-
ments inflicted." (Emphasis added.) The Cruel and Unusual
Punishments Clause is fully applicable to the States through the Due
Process Clause of the Fourteenth Amendment. Robinson V. Cali-
fornia, 370 U. S. 660 (1962); Gideon v. Wainwright, 372 U. S. 335,
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MEMORANDUM TO THE CONFERENCE

Capital Cases 

In addition to the cases listed on page 17 through page 23,
being held for Furman v. Georgia, et al., page 6 lists No.
71-6204, Brown v. Virginia, and page 7 lists, No. 71-6539,
Menthen v. Oklahoma.

I suggest that each of the 5 appeals listed at the top of
page 17 be disposed of by an Order List notation as follows:

"The judgment is reversed insofar as
it imposes the death penalty and the case
is remanded for further proceedings.
Furman v. Georgia,	 U. S.	 (1972)."

I suggest that we Deny the first case on page 22, No. 71-1284,
New Jersey v. Presha, which is here on cert. from the New Jer-
sey Supreme Court's decision invalidating the New Jersey statute
under Jackson v. United States.

I suggest that each of the cases here on petition for certiorar:
listed at pages 17, 18, 19, 20, 21, 22,(except No. 71-1284) 23 anti
No. 71-6204 Brown  v. Virginia, page 6 and No. 71-6539, Menthe'
v. Oklahoma, page 7 be disposed of by an Order List notation as
follows:

"The petition for certiorari is granted. The
judgment is reversed insofar as it imposes the
death penalty and the case is remanded for fur-
ther proceedings. Furman v.  Georgia, 	 U. S.

(1972)."



I suggest that the petition for rehearing in No. 204 O.T.
1970, Crampton v. Ohio, at page 23 be disposed of by an Order
List notation as follows:

"The petition for rehearing is granted. The
judgment affirming the judgment of the Ohio
courts, 402 U.S. 183 (1971) is vacated. The
judgment of the Ohio courts, 18 Ohio S. T. 2d
182, 248 N.E. 2d 614 (1969) is reversed inso-
far as it imposes the death penalty and the
case is remanded for further proceedings.
Furman v. Georgia, 	 U. S.	 (1972). "

Three of the cases listed on page 23 are motions for leave
to file petitions for habeas corpus:

No. 69-5016 - Pitts v. Wainwright
No. 69-5017 - Hawkins v. Wainwright
No. 70-5020 - Williams v. Wainwright

I suggest a notation on the Order List as follows (See Chaapel  v.
Cochran, 369 U. S. 869):

"The motion for leave to file an application for
a writ of habeas corpus is hereby transferred 'for
hearing and determination' in the light of Furman
v. Georgia,	 U. S.	 (1972) to the United States
District Court for the Southern District of Florida,
28 U. S. C. § 2241(b); Rule 31(5) revised Rule of the
Supreme Court of the United States, Ex Parte
Abernathy, 320 U.S. 219. "

W. J. B. Jr.

2
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JL:STICE WM. J. BRENNAN JR. June 20, 1972

SUPPLEMENTAL MEMORANDUM 

Capital Cases

Instead of transferring the motions for leave to file
original habeas in No. 69-5016 - Pitts v. Wainwright,
No. 69-5017, Hawkins v. Wainwright  and No. 70-5020,
Williams v. Wainwright, the Conference might wish to
consider treating the habeas petitions as petitions for
certiorari and then dispose of the cases as recommend-
ed for other petitions for certiorari.	 1-3

It)

From my examination of the files it appears that each
habeas petition was filed within ninety days of some action
of the Florida Supreme Court. In No. 69-5016, that court,
on October 7, 1969, denied state habeas and the petition
to this Court was filed October 28, 1969.	 a

In No. 69-5017,the Florida Supreme Court denied 	 a
mandamus on September 30, 1969 and the petition to this
Court was filed on October 29, 1969.

In No. 70-5020, the Florida Supreme Court affirmed
a denial of state habeas on June 11, 1970 and the petition
was filed here on September 9, 1970. 	 a
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SUPREME COURT OF THE UNITED STATESui.,
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William Henry Furman,
Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On 'Writs of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

PER CURIAM.

Petitioner in No. 69-5003 was convicted of murder in
Georgia and was sentenced to death pursuant to Ga. Code
Ann. § 26-1005 (Supp. 1971) (effective prior to July 1,
1969). 225 Ga. 253, 167 S. E. 2d 628 (1969). Petitioner
in No. 69-5030 was convicted of rape in Georgia and was
sentenced to death pursuant to Ga. Code Ann. § 26-1302
(Supp. 1971) (effective prior to July 1, 1969). 225 Ga.
790, 171 S. E. 2d 501 (1969). Petitioner in No. 69-5031
was convicted of rape in Texas and was sentenced to
death pursuant to Tex. Penal Code Ann., Art. 1189 (1961).
447 S. W. 2d 932 (Tex. Ct. Crim. App. 1969). Certiorari
was granted limited to the following question: "Does the
imposition and carrying out of the death penalty in
[these cases] constitute cruel and unusual punishment in
violation- of the Eighth and Fourteenth Amendments?"



June 23, 1972

MEMORANDUM TO THE CONFERENCE
OU

Bill Rehnquist and I propose the following disposition
of the above cases:

0-SHeld Capital Cases

a, 1.
C..)

zD

z
ra:

2.

3.

•••?

4.

5.
4:4

6.
A

7.

8.

Deny No. 68-5012 - Howard v. Nevada, death
penalty was not imposed.

Deny No. 71-1284 - New Jersey v. Presha. This
cert is from New Jersey Supreme Court de-
cision invalidating New Jersey's death penalty.

Deny No. 70-228 and 70-5198 - Warden v. Ralph and
Ralph v. Warden. These are cert and cross-
cert from Fourth Circuit's invalidation of
Maryland death sentence as applied to conviction
for rape.

Per Curiam. No. 71-5446 - Stewart v. Massachusetts
as per attached draft.

Remand appeals as per attached.

Remand certs as per attached.

Treat original habeas petitions as certs and remand
as per attached.

Remand No. 204 0. T. 1970 - Crampton v. Ohio as per
attached.

W. J. B. Jr.



No. 71-5446 - Stewart v. Massachusetts

Per Curiam.

The appellant in this case was sentenced to death.

The imposition and carrying out of that death penalty con-

stitutes cruel and unusual punishment in violation of the

Eighth and Fourteenth Amendments. Furman v. Georgia,

U. S. (1972). The judgment is therefore vacated

insofar as it leaves undisturbed the death penalty imposed,

and the case is remanded for further proceedings.



The judgment in each of the following cases is vacated

insofar as it leaves undisturbed the death penalty imposed,and

the case is remanded for further proceedings. Stewart v.

Massachusetts,	 U. S.	 (1972).



C.)

0	 Certiorari is granted in each of the following cases.

The judgment in each is vacated insofar as it leaves undis-
›-

turbed the death penalty imposed,and the caseis remanded

for further proceedings. Stewart v. Massachusetts, 	 U. S.
O
r-1
tr,	 (1972).
a

1-1tx



Treating the petition for writ of habeas corpus as a

petition for certiorari, certiorari is granted in each of the

following cases. The judgment in each is vacated insofar as

it leaves undisturbed the death penalty imposed, and the case

is remanded for further proceedings. Stewart v. Massachusetts,

U. S.	 (1972).



No. 204 O. T. 1970 • Crampton v. Ohio

The petition for rehearing is granted. The judgment

affirming the judgment of the Ohio courts, 402 U.S. 183 (1971)

is vacated. The judgment of the Ohio courts, 18 Ohio St. 2d 182,

248 N. E. 2d 614 (1969) is vacated insofar as it leaves undisturbed

the death penalty imposecj,and the case is remanded for further

proceedings. Furman v. Georgia,	 U. S.	 (1972.
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William Henry Furman,
Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On Writs of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

PER CURIAM.

Petitioner in No. 69-5003 was convicted of murder in
Georgia and was sentenced to death pursuant to Ga. Code
Ann. § 26-1005 (Supp. 1971) (effective prior to July 1,
1969). 225 Ga. 253, 167 S. E. 2d 628 (1969). Petitioner
in No. 69-5030 was convicted of rape in Georgia and was
sentenced to death pursuant to Ga. Code Ann. § 26-1302
(Supp. 1971) (effective prior to July 1, 1969). 225 Ga.
790, 171 S. E. 2d 501 (1969). Petitioner in No. 69-5031
was convicted of rape in Texas and was sentenced to
death pursuant to Tex. Penal Code Ann., Art. 1189 (1961).
447 S. W. 2d 932 (Tex. Ct. Crim. App. 1969). Certiorari
was granted limited to the following question: "Does the
imposition and carrying out of the death penalty in
[these cases] constitute cruel and unusual punishment in
violation of the Eighth and Fourteenth Amendments?"
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June 13, 1972

MEMORANDUM TO THE CONFERENCE

Re: Capital Cases

There is quite a backlog in the Print Shop. Accord-

ingly, in view of the time limitations pressing upon all of

us, I send herewith to each of you a xeroxed copy of a draft

I have sent to the printer today.

CHAMBERS OF
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Nos. 69-5003, 69-5030, and 69 -

TED igTice Douglas
The Chief JusVce

Mr. . 3-1.1STOC; 
-BrennanSUPREME COURT OF THE UNI To:

	William Henry Furman, )	

44.5 Just= ce White

1Tr 1 313‘,,k-ice VArshs11 `-'1
Mr. Justice Blackmun

Petitioner, 
	

Mr, Justice Powell

	

)	

Mr. Justice Rehnquist

v.	 )	

From: Stewart_

69-5003 

)
On Writ of CCitieererciutrilcoattrtlei tta:ei ote-‘----h

State of Georgia. 

Supreme Court of Georgia.

Petitioner,	 )

69-5030	 v.	 )

)
State of Georgia.	 )

Elmer Branch,	 )
)

Petitioner, )	 On Writ of Certiorari to the
Court of. Criminal Appeals

69-5031	 v.	 of Texas.
a

State of Texas. 	 )
C

[June	 , 1972]

a
MR. JUSTICE STEWART, concurring in the judgment.

The penalty of death differs from all other forms of criminal

punishment, not in degree but in kind. It is unique in its total

irrevocability. It is tmique in its rejection of rehabilitation of the

Lucius Jackson, Jr.,	 )
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TO: The Chief Justice

Mr. Justice Douglas

(7Z-2  
Mr.

. Justice
Justice WhiteBrennan
Mr. 
Mr. Justice Marshall%//
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist

SUPREME COURT OF THE UNITED 31ATENewart, J.

Nos. 69-5003, 69-5030, AND 69-5031 
Circulated:

William Henry Furman,
Petitioner,

	

69-5003	 v.

State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.

State of Georgia.

Recirculated:  JUN 1 4. /J/.2

On Writs of Certiorari to the
Supreme Court of Georgia.

Elmer Branch, Petitioner, On Writ of Certiorari to the
69-5031	 v.	 Court of Criminal Appeals

State of Texas.	 of Texas.

[June —, 1972]

MR. JUSTICE STEWART, concurring in the judgment.
The penalty of death differs from all other forms of

criminal punishment, not in degree but in kind. It is
unique in its total irrevocability. It is unique in its
rejection of rehabilitation of the convict as a basic pur-
pose of criminal justice. And it is unique, finally, in
its absolute renunciation of all that is embodied in our
concept of humanity. For these and other reasons three
of my Brothers have concluded that the infliction of
the death penalty is constitutionally impermissible under
the Eighth and Fourteenth Amendments. Though their
case is a strong one, I find it unnecessary to reach the
ultimate question they would decide.

The opinions of other Justices today have set out in
admirable and thorough detail the origins and judicial
history of the Eighth Amendment's guarantee against
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CHAMBERS OF

JUSTICE POTTER STEWART

June 20, 1972

69-5003 - Flu-man v. Georgia
and related cases

Dear Bill,

The proposed Per Curiam you have circu-
lated in these cases seems fine to me.

Sincerely yours,

Mr. Justice Brennan

Copies to the Conference
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Mr. Justice Douglas
nr. Justice Brennan
Mr. Justice White
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Mr. Justice Blackmun
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from: Stewart, J.

SUPREME COURT OF THE UNITED sctiMed:

Nos. 69-5003, 69-5030, AND 69-5031 JUN 2 7 1972 Recirculated: O

William Henry Furman,
Petitioner,

69-5003	 v.
State of Georgia.	 On Writs of Certiorari to the

Lucious Jackson, Jr.,
Petitioner,

69-5030	 v.
State of Georgia.

Supreme Court of Georgia. 

Elmer Branch, Petitioner, On Writ of Certiorari to the
69-5031	 v.	 Court of Criminal Appeals

State of Texas.	 of Texas.

[June 29, 1972]

MR. JUSTICE STEWART, concurring in the judgment.

The penalty of death differs from all other forms of
criminal punishment, not in degree but in kind. It is
unique in its total irrevocability. It is unique in its
rejection of rehabilitation of the convict as a basic pur-
pose of criminal justice. And it is unique, finally, in
its absolute renunciation of all that is embodied in our
concept of humanity.

For these and other reasons, at least two of my
Brothers have concluded that the infliction of the death
penalty is constitutionally impermissible in all circum-
stances under the Eighth and Fourteenth Amendments.
Their case is a strong one. But I find it unnecessary
to reach the ultimate question they would decide. See
Ashwander v. Tennessee Valley Authority, 397 U. S. 288,
347 (Brandeis, J., concurring).

The opinions of other Justices today have set out in
admirable and thorough detail the origins and judicial
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JUSTICE BYRON R. WHITE
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June 13, 1972

MEMORANDUM TO THE CONFERENCE

Re: Nos. 69-5003, 69-5030 and 69-5031 

I have sent to the Printer the attached

initial draft of a concurring opinion in the

capital cases.

Sincerely,



Capital cases: Nos. 69-5003, 69-5030 & 69-5031

Mr. Justice White, concurring.

The facial constitutionality of statutes

requiring the imposition of the death penalty

for first degree murder, for more narrowly

defined categories of murder or for rape would

present quite different issues under the Eighth

Amendment than are posed by the cases before us.

In joining the judgment to reverse these convic-

tions, therefore, I do not at all intimate that

the death penalty is unconstitutional per se or

that there is no system of capital punishment

that would not transgress the Eighth Amendment.

That question, so ably argued by several of my

Brethren, is not presented by these cases and need

not be decided.

The narrower question to which I address

myself concerns the constitutionality of capital

punishment statutes under which (1) the legisla-

ture authorizes the imposition of the death penalty

for murder or rape; (2) the legislature does not
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From: White, J.
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Nos. 69-5003, 69-5030, AND 69-5031 Recirculated:

William Henry Furman,
Petitioner,

	

69-5003	 v.

State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.

State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On Writs of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

MR. JUSTICE WHITE, concurring.
The facial constitutionality of statutes requiring the

imposition of the death penalty for first degree murder,
for more narrowly defined categories of murder or for
rape would present quite different issues under the Eighth
Amendment than are posed by the cases before us. In
joining the judgment to reverse these convictions, there-
fore, I do not at all intimate that the death penalty is
unconstitutional per se or that there is no system of
capital punishment that would not transgress the Eighth
Amendment. That question, so ably argued by several
of my Brethren, is not presented by these cases and
need not be decided.

The narrower question to which I address myself
concerns the constitutionality of capital punishment stat-
utes under which (1) the legislature authorizes the im-
position of the death penalty for murder or rape; (2) the
legislature does not itself mandate the penalty in any
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3rd DRAFT From: Marshall, J.
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Nos. 69-5003, 69-5030, and 69-5031

Recirculated:

William Henry Furman,
Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On Writ of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

Memorandum Of MR. JUSTICE MARSHALL.

These three cases present the question whether the
death penalty is a cruel and unusual punishment pro-
hibited by the Eighth Amendment to the United States
Constitution.'

1 Certiorari was also granted in a fourth case, Aikens v. California,
No. 68-5027, but the writ was dismissed after the California Supreme
Court held that capital punishment violates the State Constitution..
— U. S. —. See People v. Anderson, 6 Cal. 3d 288, 493 P. 2d
880, 100 Cal. Rptr. 152, cert. denied, — IL S. — (1972). The
California decision reduced by slightly more than 100 the number of
persons currently awaiting execution.

alKOTWIRIF.
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JUSTICE HARRY A. BLACKMUN
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March 27, 1972

MEMORANDUM TO THE CONFERENCE

Mr. Rodak tells me there are about 15 new
capital cases that have accumulated this term. In
addition, there are perhaps three or four more which
have been held for the capital cases and some other.
I have asked him to list all these in two groups for
the conferences of April 14 and 21. I hope that this
meets with the approval of the Conference.
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JUSTICE HARRY A. BLACKMUN

May 18, 1972

Re: Capital Cases
'-'0q --SU)

Dear Lewis:

I have now completed my review of your circu-
lation of May 12. As I told you yesterday, I think it is
excellent. It is an obvious product of many hours of hard
work. It demonstrates the shallowness of many of the
arguments made by the petitioners.

When the circulations settle down, I shall probably
ask the privilege of joining the opinion even though you do
have in it some comments that are essentially personal.

It is of no consequence, of course, but your clerks
may wish, for the next rerun, to have the following typo-
graphical errors corrected: page 20, next to the last line
of the first full paragraph in the footnote; page 34, 15th
line; page 42, 9th line.

Sincerely,

Mr. Justice Powell



Supreme Court of the United States

Memorandum

192.2
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

June 8, 1972

MEMORANDUM TO THE CONFERENCE

Re: Capital Cases 

I circulate the enclosed as an expression
of my present views. It is put together on the
assumption that the tentative vote at Conference
will be the final one.

Sincerely,
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From: Blackmun, J.

SUPREME COURT OF THE UNITED SVATIESed: 	

Recirculated:
Nos. 69-5003, 69-5030, AND 69-5031

"William Henry Furman,
Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On Writs of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

Memorandum of MR. JUSTICE BLACKMUN.

I join the respective opinions of THE CHIEF JUSTICE
and of MR. JUSTICE POWELL, and add only the follow-
ing, somewhat personal, comments.

1. Cases such as these provide for me an excruciating
agony of the spirit. I yield to no one in the depth of
my distaste, antipathy, and, indeed, abhorrence, for
the death penalty, with all its aspects of physical
distress and fear and of moral judgment exercised by
finite minds. That distaste is buttressed by a belief
that capital punishment serves no useful purpose that
can be demonstrated. For me, it violates childhood's
training and life's experiences, and is not compatible
with the philosophical convictions I have been able
to develop. It is antagonistic to any sense of "rever-
ence for life." Were I a legislator, I would vote against
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

June 14, 1972

Re: Capital Cases 

Dear Chief:

Please join me in your opinion.

Sincerely,

The Chief Justice

cc: The Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

June 14, 1972

Re: Capital Cases 

Dear Lewis:

Please join me in your opinion.

Sincerely,

Mr. Justice Powell

cc: The Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

Dear Bill:

June 14, 1972

Re: Capital Cases 

Please join me in your opinion.

Sincerely,

Mr. Justice Rehnquist

cc: The Conference
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To: The Chief Justice
Mr. JuctIce Douglas
Mr. Justice Brennan
Mr. JustThe Stev,art

. Justice White
Mr. Justice Marshalit
Mr. Justice Powell
Mr. Justice Rehnquist

SUPREME COURT OF THE UNITED Siriengla'n' J.

Circulated:
Nos. 69-5003, 69-5030, AND 69-5031

Recirculated:	 ,2/

William Henry Furman,
Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On Writs of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

MR. JUSTICE BLACKMUN, dissenting.

I join the respective opinions of THE CHIEF JUSTICE,

MR. JUSTICE POWELL, and MR. JUSTICE REHNQUIST, and
add only the following, somewhat personal, comments.

1. Cases such as these provide for me an excruciating
agony of the spirit. I yield to no one in the depth of
my distaste, antipathy, and, indeed, abhorrence, for
the death penalty, with all its aspects of physical
distress and fear and of moral judgment exercised by
finite minds. That distaste is buttressed by a belief
that capital punishment serves no useful purpose that
can be demonstrated. For me, it violates childhood's
training and life's experiences, and is not compatible
with the philosophical convictions I have been able
to develop. It is antagonistic to any sense of "rever-
ence for life." Were I a legislator, I would vote against



e 23. 1972

Dear Bill:

The di
pose with
I have only the

n of the capital eases you pro-
s date is acceptable to me.

stions:

1. I as	 71-6204,  row* v.
Virginia( and No.	 	  Okiahoma,
which appear on the list for June 26, will be added to
the remand cert..

2. I should be noted as not
No. 71-5073, 1:!'m v.  Nebraska, which appears on
page 17 of the June 22 list. Mr. Rodak has been ad-
vised as to this.

Sincerely,

14-A6

Mr. Justice Brennan
Mr. Justice Rehnquist
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CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR.

May 18, 1972

Re: Capital Cases

Dear Harry:

Thank you for your most gracious note.

I will be happy to welcome any suggestions, and to depersonalize
any comments. The latter, of course, will be appropriate if others
join.

It would be an honor to have you with me.

Sincerely,

Mr. Justice Blackmun
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CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR. June 6, 1972

Dear Harry:	 4.1•

Your memorandum in the capital cases is superb - sensitive,	 3'
well written and unanswerable.

5::

With your permission, I would like to "crib" some of your
facts on federal legislation.	 0

O
I have one thought which I would like to discuss with you. You

might call me at your convenience. 

Sincerely,

Mr. Justice Blackmun



June 6, 1972

Dear Harry:

Your memorandum in the capital cases is superb - sensitive,
well written and unanswerable.

With your permission, I would like to "crib" some of your
facts on federal legislation.

I have one thought which I would like to discuss with you. You
might call me at your convenience.

Sincerely,

Mr. Justice Blackmun

bc: Larry

My thanks for your memorandum with which I am in complete accord.

L. F. P. , Jr.
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CHAMBERS OF

JUSTICE LEWIS E POWELL.JR. 	 June 14, 19 72

Re: Capital Cases 

Dear Chief:

Please join me.

Sincerely,

The Chief Justice

cc: The Conference
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CHAMBERS OF
JUSTICE LEWIS F. POWELL,JR.

	 June 14, 1972

Re: Capital Cases

Dear Bill:

Please join me.

Sincerely,

4,,.......A.:,



Dear Harry:

I am not joining your opinion in the capital cases only because
of its manifest personal character.

As you know, I have the greatest admiration for what you have
said so eloquently.

Mr. Justice Blackmun

cc: The Conference

Awe= alone of tire Anita tateix
litasfrington, p. Qr. 2app

CHAMBERS OF

JUSTICE LEWIS F POWELL,JR.	 June 17, 1972



June 23, 1972

Capital Cases

Gentlemen:

Here is a recirculation of my dissenting opinion in the capital
cases.

As I have attempted, in the introductory portion of the opinion,
to identify briefly and quite generally the position taken by each of
you, I would appreciate being advised'if you think I have been unfair
or inaccurate. The problem, of course, was how to characterize
your respective positions in a sentence. I added a brief paragraph
at the end of footnote No. 1 for the purpose of explaining the
inadequacy and incompleteness of my reference.

Pleasc, feel entirely free to c tggest any different language.

Sincerely,

Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall



4th DRAFT

To: The Chief Justice
Mr. Justice :ougll
Mr. Ji..;;Lic.) irenn
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From: 17:well, J.

SUPREME COURT OF THE UNITED STA_Mated:  JUN 2

Recircul
Nos. 69-5003, 69-5030, AND 69-5031	

ted:
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William Henry Furman,
Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

On Writs of Certiorari to the
Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[May —, 1972]

MR. JUSTICE POWELL, with whom THE CHIEF JUS-

TICE, MR. JUSTICE BLACKMUN, and MR. JUSTICE REHN-

QUIST join, dissenting.
The Court granted certiorari in these cases to con-

sider whether the death penalty is any longer a permis-
sible form of punishment. 403 U. S. 952 (1971). It is
the judgment of five Justices that the death penalty, as
customarily prescribed and implemented in this coun-
try today, offends the constitutional prohibition against
cruel and unusual punishment. The reasons for that
judgment are stated in five separate opinions, express-
ing as many separate rationales. In my view, none of
these opinions provides a constitutionally adequate foun-
dation for the Court's decision.
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Chief justice
Justice Douglas';
Justice Brennan
stice Stewart

e White

MEMORANDUM OF MR. JUSTICE REHNQUIST kr.

Re: CAPITAL CASES

us ce lackinun
Justice Powell

Prom: Rehnquist, J.

Petitioners seek from this Court a decision that Isiketkir.

[June —, 1972]

culat ed:

Circulated:

at one fell swoop invalidate laws enacted by Congress and
41 of the 50 state legislatures, and would consign to the
limbo of unconstitutionality under a single rubric pen-
alties for offenses as varied and unique as murder, piracy,
mutiny, highjacking, and desertion in the face of the
enemy. Such a holding would necessarily bring into
sharp relief the fundamental question of the role of ju-
dicial review in a democratic society. How can govern-
ment,by the elected representatives of the people co-exist
with the power of the federal judiciary, whose members
are constitutionally insulated from responsiveness to the
popular will, to declare invalid laws duly enacted by the
popular branches of government?

The answer, of course, is found in Hamilton's Federalist
Paper No. 78 and in Chief Justice Marshall's classic opin-
ion in Marbury v. Madison, 1 Cranch 137 (1803). An
oft told story since then, it bears summarization once
more. Sovereignty resides ultimately in the people as a
whole, and by adopting through their States a written
Constitution for the Nation, and subsequently adding
amendments to that instrument, they have both granted
certain powers to the national Government, and denied
other powers to the national and the state governments.
Courts are exercising no more than the judicial function
conferred upon them by Art. III of the Constitution
when they assess, in a case before them, whether or not
a particular legislative enactment is within the authority
granted by the Constitution to the enacting body, and
whether it runs afoul of some limitation placed by the
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CHAMBERS

JUSTICE WILLIAM H. REHNQUIST

June 15', 197

Re: Capital Cases 

Dear Chief:

Please join me.

Sincerely,

Mr. Chief Justice

Copies to the Conference
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C I-4AM ['SCRS OF

JUSTICE WILLIAM H. REHNQUIST

June 15, 1972

Re: Capital Cases 

Dear Lewis:

Please join me.

Sincerely,

Mr. Justice Powell	 V



Nos. 69-5003. 69-5030, AND 69-5031

To: The Chief Justice
Mr. Justice POJ.)‘71nS!
Mr. Justice 
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Justice
Justice ET, J-
ustice	 C	 n

Mr Justice Po-i.;e11

2nd DRAFT

SUPREME COURT OF THE UNITED

Prom :
William Henry Furman,

Petitioner,

	

69-5003	 v.
State of Georgia.

Lucious Jackson, Jr.,
Petitioner,

	

69-5030	 v.
State of Georgia.

Elmer Branch, Petitioner,

	

69-5031	 v.
State of Texas.

Rehnquist, J.

Circulated:

.iccirculated:
On Writs of Certiorari to the

Supreme Court of Georgia.

On Writ of Certiorari to the
Court of Criminal Appeals
of Texas.

[June —, 1972]

MR. JUSTICE REHNQUIST, with whom THE CHIEF

JUSTICE, MR. JUSTICE BLACKMUN, and MR. JUSTICE
POWELL join, dissenting.

The Court's judgment today strikes down a penalty
that our Nation's legislators have thought necessary since
our country was founded. My Brothers DOUGLAS, BREN-

NAN, and MARSHALL would at one fell swoop invalidate
laws enacted by Congress and 41 of the 50 state legisla-
tures and would consign to the limbo of unconstitution-
ality under a single rubric penalties for offenses as varied
and unique as murder, piracy, mutiny, highjacking, and
desertion in the face of the enemy. My Brothers STEW-

ART and WHITE, asserting reliance on a more limited
rationale—the reluctance of judges and juries actually
to impose the death penalty in the majority of capital
cases—join in the judgment in these cases. Whatever
its precise rationale, today's holding necessarily brings
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