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MEMORANDUM TO THE CONFERENCE g SN /

After reviewing the files in this case and preparing
a full-scale opinion, I concluded we will have said enough on the
subject of '"oaths'' this Term. Therefore, I have reduced the
disposition to a Per Curiam and it is enclosed. I believe it fully

reflects the Conference vote to reverse in part and affirm in
part. ‘

Regards,
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To: Mr. Justice Black
Mr. Justice Douglas

Mr. Justice Harla
No. 79 = Connell v. Higginbotham Mr .

Mr. Justies Stewart
Mr. Justice ¥ e
Mr. Justice ¥ hall
. Mr. Justics 3l z
Per Curiam. . tice Olackuun

From: The Chief Justice
This is an appeal from an action commenced in the ited
Circulated: o 1971
s Recd :
States District Court for the Middle District of?fglf']i te%h‘éﬁ?@iﬁg‘*
the constitutionality of sections 876.05 = 876.10 of Fla., Stat. Ann.,
and the various loyalty oaths upon which appellant's employment as
a school teacher was conditioned. The three~judge U.S. District
Court declared three of the five clauses contained in the oaths to be
1/
unconstitutional, and enjoined the state from conditioning employe
ment on the taking of an oath including the language declared uncon=

stitutional, The appeal is from that portion of the District Court

decision which upheld the remaining two clauses in the oath: I do

1/ ,

" The clauses declared unconstitutional by the court below
required the employee to swear: (a) ''that I am not a member of the
Communist Party''; (b) '"that I have not and will not lend my aid,
support, advice, counsel or influence to the Communist Party''; and
(c) "that I am not a member of any organization or party which be-
lieves in or teaches, directly or indirectly, the overthrow of the
Government of the United States or of Florida by force or violence.'
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Washington, B, (. 20543

CHAMBERS OF February 5, 1971
THE CHIEF JUSTICE
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Re: No. 79 -- Connell v. Higginbotham

MEMORANDUM TO THE CONFERENCE:

I have Judge Blackmun's memo of February 2 proposing
an alternative treatment.

I would be quite willing to deal with the case on the basis
of Justice Stewart's position implemented by Harry Blackmun's
- proposal. Justices Black, Douglas and Brennan do not agree.

N
&

ESTYONOD JOZHVIAIT 'R

Justices Harlan and White have already joined the Per
Curiam, If they will join in the alternative disposition now
suggested there will be a court for that result.

>
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Regards,




Mr. Justice Douglas
Mr. Justice Harlan -
Mr. Justice Breunan ]

Mr. Justics Sievart

/ To: Mr. Justice Black
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Stella Connell, Appellant,} On Appeal From the United

v. States District Court for

James M. Higginbotham the Middle District of
et al. Florida.

[March —, 1971]
Per Curiam,

g
=
=
:
This is an appeal from an action commenced in the . %
United States District Court for the Middle District of ! 0
Florida challenging the constitutionality of §§ 876.05- ; E
876.10 of Fla. Stat. Ann., and the various loyalty oaths ] -
upon which appellant’s employment as a school teacher | S
. was conditioned. The three-judge U. S. District Court E
declared three of the five clauses contained in the oaths
to be unconstitutional,* and enjoined the State from con-
ditioning employment on the taking of an oath including
the language declared unconstitutional. The appeal is
from that portion of the District Court decision which
upheld the remaining two clauses in the oath: I do hereby
solemnly swear or affirm (1) “that I will support the
Constitution of the United States and of the State of
Florida”; and (2) “that I do not believe in the overthrow
of the government of the United States or of the State
of Florida by force or violence.”

* The clauses declared unconstitutional by the court below required
the emplovee to swear: (a) “that I am not a member of the Com-
munist Party”; (b) “that I have not and will not lend my aid,
support, advice, counsel or influence to the Communist Party”; and
(¢} “that I am not a member of any organization or party which
believes in or teaches, directly or indirectly, the overthrow of the
Government of the United States or of Florida by force or violence.”




Supreme Gourt of the United Stutes
Waslingtan, B. ¢. 20543

March 34, 1971

CHAMBERS OF
THE CHIEF JUSTICE

No. 79 - Connell v. Higginbotham

MEMORANDUM TO THE CONFERENCE:

On the threshold of April is perhaps a good time to eliminate
areas of needless tension and I therefore enclose a revised draft
Per Curiam. I now leave all "obvious historical truisms'' to
stand or fall on their own obviousness.

This should take care of the dissenting views but will not

meet Potter Stewart's remand position, so I assume his split con-
‘currance will stand. '

Throughout the remainder of the Term we will need to
conserve our resources for more important debates than on truisms!

Regards,
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Mr., Justice
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Mr. Justice

Mr. Justice
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Mr. Justice

Mr. Justice

3rd DRAFT \
From: The Chief:

SUPREME COURT OF THE UNITEDCSTATE”S

“4Yrculated:

Black
Douglas
Harlan
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Marshall
Blackuun

Justice

No. 79.—OctoBer TErM, 1970 Recirculated: MAR_QI 1971

Stella Connell, Appellant,) On Appeal From the United

. States Distriet Court for
James M. Higginbotham the Middle District of
et al. Florida.

[April —, 1971]
Per Curiam.

This is an appeal from an action commenced in the
United States District Court for the Middle District of
Florida challenging the constitutionality of §§ 876.05-
876.10 of Fla. Stat. Ann., and the various loyalty oaths
upon which appellant’s employment as a school teacher
was conditioned. The three-judge U. 8. District Court
declared three of the five clauses contained in the oaths
to be unconstitutional,* and enjoined the State from con-
ditioning employment on the taking of an oath including
the language declared unconstitutional. The appeal is
from that portion of the District Court decision which
upheld the remaining two clauses in the oath: I do hereby
solemnly swear or affirm (1) “that I will support the
Constitution of the United States and of the State of
Florida”; and (2) “that I do not believe in the overthrow
of the government of the United States or of the State
of Florida by force or violence.”

* The clauses declared unconstitutional by the court below required
the employee to swear: (a) “that I am not a member of the Com-
munist Party”; (b) “that I have not and will not lend my aid,
support, advice, counsel or influence to the Communist Party”; and
(c) “that I am not a member of any organization or party which
believes in or teaches, directly or indirectly, the overthrow of the
Government of the United States or of Florida by force or violence.”
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Suptmw Qonrt of the Hnited States
©Washington, B. ¢. 20543

June 3, 1971
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Re: No. 79 - Connell v. Higginbotham
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MEMORANDUM TO THE CONFERENCE:

My records show that Justices Black, Douglas,
Harlan, White and Blackmun joined my per curiam.

Justices Marshall and Brennan have joined in -
‘a dissent, ' : E
Justice Stewart concurs in part and dissents ‘ ’
in part. - ‘ e &

© Absent further word this should come down

Regards,



Suprente Gonrt of the Pnited States
Washington, B, (. 20543

CHAMBERS OF
JUSTICE HUGO L. BLACK January 18, 1971 e

Dear Chief,
S {

Re: No, 79 - Connell v, Higginbotham

J SNOLLD™I'T0D AHL NOMT AADACON Ty

I like most of your proposed per curiam g
in the above case and would be delighted to join
it if you would take out the clause on page 3 say-
ing: '"Although belic{s are by no means irrelevant
to action or prediction of future acts.! With this
deletion I shall join the opinion enthusiastically,
Otherwise I regret I shall have to concur in the
judgment,noting my disagreement as abcve, L

Since re ly, ;
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‘ The Chicf Justice

cc: Members of the conference



Supreme Qonrt of ﬂ;t Hnited Sintes
- Washington. B. €. 20543

CHAMBERS OF )
JUSTICE HUGO L. BLACK February 3, 1971

Dear Harry:

Re: No. 79- Connell v, Higginbotham

I have your memorandum suggest-
ing we certify a question to the Supreme Court
of Florida as to the interpretation of one part
of the Florida Loyalty Oath, I have care-
fully considered your suggestion but regret
to tell you that I am opposed to it,

. /
.
NP LT ,,;-"_

" H, L,B.,

Since rey, ‘

Mr, Justice Blackmun

cc: Members of the Conference
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Supreme Gonrt of the Hnited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE HUGO L. BLACK March 18, 1971

Dear Thurgood,

No, 79 - Connell v, Higginbotham

Please join me in your concurrence.

Sincerely,

Mr, Justice Marshall,

Tm
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April 2, 1971

Re: No. 79~ Connell v, Hig_ginbotham

Dear Chief,

I have your Per Curiam circulation of
March 31st in this case and note that it took out
the sentences to which I had some objections. I

am glad to agree to the opinion in its present form,

Sincerely,

/5

' cc: Mr, Justice Marshall

The Chief Justice
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January 19, 1971

N CC: The Conference




Supreme Qourt of the Hnited States
Washington, D. €. 205%3

CHAMBERS OF
JUSTICE JOHN M. HARLAN

February 1, 1971

Re: No., 79 - Connell v. Higginbotham

Dear Harry:

Referring to our telephone conversation of the
other day, I have recanvassed the matter in light of your
tentative suggestions as to acquiring a majority for this pre-
sently messed-up case.

For myself, I still prefer the Chief Justice's per
curiam to Potter Stewart's proposed disposition. However, I would
be prepared to go along with a disposition such as Stewart's if a

Court can be mustered for that course.

Still another possibility would be to resort to the
Florida certification procedure. See Aldrich v. Aldrich, 375 U.S.
75 (1963);378 U.S. 540 (1964). In addition, see Dresner v. City of

Tallahassee, 375 U.S. 136 (1963); 378 U.S. 539 (1964). This course
might be preferable to Stewart's proposal, since we would retain
jurisdiction here of the present appeal, withholding disposition

until the Florida Supreme Court has returned on our request for a
certificate, whereas Stewart's proposal might invite the cumber-

some route of a new appeal following the three-judge court's

action after abstaining in favor of a preliminary construction by

the state courts.

I am not circulating copies of this letter to the
Conference.

Sincerely,

Mr. Justice Blackmun
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1 agree with your circulation of March
¥

Re: No. 79 - Connell v, Hi

-
*
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Dear Chi
31,
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RE: No. 19 - Connell v. Higginbotham g
z.

\‘m

Dear Chief: Y{.[fi
-

I want to join your Per Curiam in I;'E

the above but, contrary to my Brother H E
Harlan, I am afraid I would have difficulty N
in joining it if the emendation suggested by | =
my Brother Black is not made. " %
| =

S

i =

Sincerely, }gz

37

w. J. B. Jt.

The Chief Justice
ce: The conference
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Hashington, B. 4. 20543 : S

CHAMBERS OF . . B : y
JUSTICE WM. J. . " A ¢
Wit o BRENNAN.VR. " pebruary 3, 1971 : )

RE: No. 79 - Connell v. Higginbotham
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Dear Harry: _‘;
) My vote would be not to resort to the ‘ | 'E
certification procedure to ask the propesed § E
question. For me, the portion of the oath 1 I
referred to is unconstitutional even if inter- —d 5, z
preted as suggested by the question. 1 i <
: f -

JE

Sincerely R <

ik B ©

(/C { =

B Jr. =

a

Mr. Justice Blackmun .
cc: The Conference. - ¥ ‘%
k7




April 1, 1971

RE: No. 79 - Connell v. Higginbotham

Dear Thurgood:
Does the Chief's revision in the above
move you to withdraw your concurrence? I

am with you whichever way you go.

Sincerely,

Mr. Justice Marshall

) ANOLLO ™ TTI0D AHL WOUA aIdNAOYITd




Supreme Gourt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

May 26, 1971

RE: No.79 - Connell v, Higginbotham

Dear Thurgood:

Please join me in your re-draft

of the opinion in the above.

Sincerely,
=9
/

W.d.B. Jr.

Mr. Justice Marshall

cc: The Conference
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- CHAMBERS OF

E 5‘@&1@ U}mxft_ of the United States
.. Washington, B. . 20543

JUSTICE POTTER STEWART

- November 23, 1970

MEMORANDUM TO THE CONFERENCE

No. 79, Connell v. Higginbotham

After the Conference last Friday, it occurred to me

that I had not made entirely clear my position in this case.
It is simply this:

I would uphold as clearly constitutional the first
clause of the oath as it comes to us from the 3-]udge district
court: "I will support the Constitution of the | United States
and of the State of Florida . . . ." As to the/second clause
of the oath: '"and that I do not believe in the joverthrow of the

- Government of the United States or of the State of Florida by
force or violence, " I would remand to the district court to
give the parties an opportunity to get an authpritative construc-
tion from the statc courts of the meaning of the clause. If the
clause embraces the teacher's philosophical or political .
beliefs, I think it is constitutionally invalid. If, on the other
hand, the clause does no more than test whether the first
clause of the oath can be taken "without mental reservation or
purpose of evasion, " I think it is constitutionally valid. I
therefore believe it would be wise to give the Florida courts
an opportunity to construe the meaning of the clause before we
pass on its constitutionality. As you know, the Supreme Court
of Florida has explicitly held that the various clauses of the
oath are severable. Cramp v. Board of Public Instruction of
Orange County, 137 So 2d 828.
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SUPRENE COURT OF THE UNITED SBMS.... dil 15 1 12
No. 79.—Ocroser TErM, 1970 Recirculateq: Q
... ._,_.______\ ;g
Stella Connell, Appellant,) On Appeal From the United [ ?
. States District Court for 93
James M. Higginbotham | the Middle District of )
et al. Florida. 523

[January —, 1971]

MR. JUSTICE STEWART, concurring in part and dissent-
ing in part.

WISIAIA LARIOSANVIN IH

The Court upholds as clearly constitutional the first
clause of the oath as it comes to us from the three-judge i
Distriet Court: “I will support the Constitution of the I
United States and of the State of Florida . . . .” With
' this ruling I fully agree.
As to the second contested clause of the oath, “I do :
not believe in the overthrow of the government of the
United States or of the State of Florida by force or
violence,” I would remand to the District Court to give
the parties an opportunity to get from the state courts
an authoritative construction of the meaning of the
clause. If the clause embraces the teacher’s philosophi-
cal or political beliefs, I think it is constitutionally infirm.
Baird v. State Bar of Arizona, ante, at — (concurring
opinion); West Virginia State Board of Education v.
Barnette, 319 U. S. 624, 642; Cantwell v. Connecticut,
310 U. 8. 296, 303-304. If, on the other hand, the clause
does no more than test whether the first clause of the
oath can be taken “without mental reservation or pur-
pose of evasion,” 1 think it is constitutionally valid.
Law Students Civil Rights Research Council, Inc. v.
Wadmond, ante, at 8-9. The Florida courts should,
therefore, be given an opportunity to construe the clause
before the federal courts pass on its constitutionality.
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- Supreme Qourt of the Hnited States
Washington, B. §. 20543 P o

CHAMBERS OF v
JUSTICE POTTER STEWART

February 3, 1971

i e o

-

Re: No. 79, Connell v. Higginbotham

£

_if;ff‘;‘f o

Dear Harry:

I am not at all averse to the suggestion contained in your

R s 2 e O R

memorandum of February 2. -

Sincerely yours,
2¢

Mr. Justice Blackmun

ce: The Conference




February 2, 1971

Re: HNo. 79 - Connell v, Higginbotham

Dear Chief:
Please Join me in your per
curiam opinion for this case,
Sincerely,
Bog&wt

The Chief Justice

ec: The Confersnce




To; The
Mr.
Mr,
Mr,

Mr.
/ Mr.
Mr,
Mr.
1st DRAFT

Chief Justiee
Justice Black
Justice Douglas
Justice Harlan
Justice Brennan
Justice Stewart
Justice Whnite
Justice Blackmun

N
[l

SUPREME COURT OF THE UNITED STAfRS="11 -

No. 79.—OctoBER TERM, 1970

Recirculated:

Stella Connell, Appellant,} On Appeal From the United

V. States District Court for
James M. Higginbotham the Middle District of
et al. Florida.

[January —, 1971]

MR. JusTICE MARSHALL, concurring.

I agree that Florida may require state employees to
affirm that they “will support the Constitution of the
United States and of the State of Florida.” Such a for-
ward-looking, promissory oath of constitutional support
does not in my view offend the First Amendment’s com-
mand that the grant or denial of governmental benefits
cannot be made to turn on the political viewpoints or
affiliation of a would-be beneficiary. I also agree that
Florida may not base its employment decisions, as to
state teachers or any other hiring category, on an appli-
cant’s willingness vel non to affirm “that I do not believe
in the overthrow of the governmment of the United States
or of the State of Florida by force or violence.”

However, in striking down the latter oath, the Court
insists that “beliefs are by no means irrelevant to action
or the prediction of future acts.” This language sug-
gests that the Court’s objection runs, not against Florida’s
determination to exclude those who “believe in the over-
throw,” but only against the State’s decision to regard
unwillingness to take the oath as conclusive, irrebutable
proof of the proscribed belief, But in my view it simply
does not matter what kind of evidence a State can muster
to show that a job applicant “believes in the overthrow.”
For state action injurious to an individual cannot be
justified on account of the nature of the individual’s

Circulateq:

YAN 20 1971
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: The Chiefl Justioee E
To Mr. Justice Black _ g
Mr. Justice Douglas o =
Mr. Justice Harlan Ly %
Mr. Justice Bremnan . 4 g
/Mr. Justice Stewart : :

. Mr. Justice White
2nd DRAFT yr. Justice Blaclkmun u g
. A=
SUPREME COURT OF THE UNITED STATES -
— Froms Marshall, Je &=
No. 79.—OctoBER TERM, 1970 a . 8

—_— Circulated: -

< UAN 2 0 1971 |5
Stella Connell, Appellant,) On Appeal From the Unite as A%
s ecirculateds o
. States District Court for v
James M. Higginbotham the Middle District of )
et al. Florida. Z

{January —, 1971]

MR. JusTicE MaRsHALL, whom MR. JusTticE DoucLas
and Mg. JusTicE BRENNAN join, concurring. ,
I agree that Florida may require state employees to
affirm that they “will support the Constitution of the
United States and of the State of Florida.” Such a for- ’ l
ward-looking, promissory oath of coustitutional support

does not in my view offend the First Amendment’s com-
mand that the grant or denial of governmental benefits \
cannot be made to turn on the political viewpoints or
affiliations of a would-be beneficiary. I also agree that
Florida may not base its employment decisions, as to
state teachers or any other hiring eategory, on an appli-
cant’s willingness vel non to affirm “that I do not believe
in the overthrow of the government of the United States
or of the State of Florida by force or violence.”

However, in striking down the latter oath, the Court
insists that “beliefs are by no means irrelevant to action
or the prediction of future acts.” This language sug-
gests that the Court’s objection runs, not against Florida’s.
determination to exclude those who “believe in the over-
throw,” but only against the State’s decision to regard
unwillingness to take the oath as conclusive, irrebutable
proof of the proscribed belief. But in my view it simply
does not matter what kind of evidence a State can muster
to show that a job applicant “believes in the overthrow.”
For state action injurious to an individual cannot be

IAIQ LATEDSONVIN THL 29



*o: The Chief Justice
Mr. Justice Blaek '
/ Mr. Justice Douglas f
Mr, Justice Harlan '

+Mr. Justice Brennan

, Mr. Justice Stewart
‘ Mr. Justice White

Mr. Justice Blackmun

3rd DRAFT

SUPREME COURT OF THE UNITED STATES o ™

‘irculated:

No. 79.—Ocroser TermM, 1970 *ﬁcirculat,ed:m :

Stella Connell, Appellant,} On Appeal From the United

SNOILD T TTOD FHL WOdA aAINAOAITT

v, States District Court for
James M. Higginbotham the Middle District of
et al. Florida.

[March —, 1971]

MRgr. JusTicE MARsHALL, whom MR. JusticE BLACK, /
Mr. JusTicE DoucLas, and MR. JusTiCE BRENNAN join,
conecurring.

I agree that Florida may require state employees to
affirm that they “will support the Constitution of the
United States and of the State of Florida.” Such a for-
ward-looking, promissory oath of constitutional support

. does not in my view offend the First Amendment’s com-
mand that the grant or denial of governmental benefits
cannot be made to turn on the political viewpoints or
affiliations of a would-be beneficiary. I also agree that
Florida may not base its employment decisions, as to
state teachers or any other hiring category, on an appli-
cant’s willingness vel non to affirm “that I do not believe
in the overthrow of the government of the United States
or of the State of Florida by force or violence.”

However, in striking down the latter oath, the Court
insists that “beliefs are not irrelevant to action or the
prediction of future acts.” This language suggests that
the Court’s objection runs, not against Florida’s deter-
mination to exclude those who “believe in the over-
throw,” but only against the State’s decision to regard
unwillingness to take the oath as conclusive, irrebutable
proof of the proscribed belief. But in my view it simply
does not matter what kind of evidence a State can muster
to show that a job applicant “believes in the overthrow.”
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™~ Re: No. 79 - Connell v. Higginbotham

NOILLD™

Herewith is my re-drafted opinion in

No. 79 - Connell v. Higginbotham. As it now

stands it is a concurrence in the result rather

than a full concurrence.
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To: The Chief Justice

Mr. Justice Black

Mr. Justice Douglas

Mr, Justice Harlan "?‘ﬂ
“fr. Justice Brennan ]

Mr. Justice Stewart
Mr,. Justice White
Mr. Justice Blackmun

i' WO

WA dAdNaoddTd

4th DRAFT
SUPREME COURT OF THE UNITED STATES™ =" 7

Circulated:

Recirculated:ég;yz’6;//2_5
Stella Connell, Appellant,} On Appeal From the United

v. States District Court for
James M. Higginbotham the Middle District of

et al. Florida.

No. 79.—Ocroser TERM, 1970

e

) SNOLLO™ 10D FH

[June —, 1971]

Mgr. JusTicE MARSHALL, concurring in the result.

I agree that Florida may require state employees to
affirm that they “will support the Constitution of the
United States and of the State of Florida.” Such a for-
ward-looking, promissory oath of constitutional support
does not in my view offend the First Amendment’s com-
mand that the grant or denial of governmental benefits -
cannot be made to turn on the political viewpoints or |

' affiliations of a would-be beneficiary. 1 also agree that
Florida may not base its employment decisions, as to |
state teachers or any other hiring category, on an appli-
cant’s willingness vel non to affirm “that I do not believe
in the overthrow of the government of the United States.
or of the State of Florida by foree or violence.”

However, in striking down the latter oath, the Court
has left the clear implication that its objection runs, not
against Florida’s detérmination to exclude those who
“believe in the overthrow,” but only against the State’s.
decision to regard unwillinigness to take the oath as con-
clusive, irrebuttable proof of the proscribed belief. Due
process may rightly be invoked to condemn Florida’s
mechanistic approach to the question of proof. But in
my view it simply does not matter what kind of evidence

a State can muster to show that a job applicant “believes
in the overthrow.”
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For state action injurious to an in-

dividual cannot be justified on account of the nature of
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CHAMBERS OF
JUSTICE THURGOOD MARSHALL June 3, 1971

Re: No. 79 - Connell v. Higginbotham

Dear Chief:

I have your memorandum on the
above case. According to my records, my
opinion is not‘a dissent but a concurrence
in the result, and it is joined by Justices
Douglas and Brennan.

Sincerely,

The Chief Justiée

cc: The Conference
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Doucras and MR. JUSTICE BRENNAN join, conecurring in

Mr. JusticE MarsHALL, with whom MR. Justice /
the result.

I agree that Florida may require state employees to
affirm that they “will support the Constitution of the L
United States and of the State of Florida.” Such a for- -
ward-looking, promissory oath of constitutional support }
does not in my view offend the First Amendment’s com- ’i'j""
mand that the grant or denial of governmental benefits =
cannot be made to turn on the political viewpoints or
affiliations of a would-be beneficiary. I also agree that ¥
Florida may not base its employment decisions, as to
state teachers or any other hiring eategory, on an appli-
cant’s willingness vel non to affirm “that I do not believe
in the overthrow of the government of the United States
or of the State of Florida by force or violence.”

However, in striking down the latter oath, the Court
has left the clear implication that its objection runs, not
against Florida's determination to exclude those who
“believe in the overthrow,” but only against the State’s
decision to regard unwillingness to take the oath as con-
clusive, irrebuttable proof of the proscribed belief. Due
process may rightly be invoked to condemn Florida’s
mechanistic approach to the question of proof. But in
my view it simply does not matter what kind of evidence
a State can muster to show that a job applicant “believes
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MEMORAMDUM TO THE CUNFERENCE

Re: No, 79 - Connell v, Higginbotham

2ear Brethren:

Mr, Justice Harlan and | have not as yet indicated
our votes in this case. Each of ns is soniewbat troubled
and wonders whetber the Florida certification procedure
under Floride Appellate Rule 4. 61, which the Court em:-
ployed in Aldrich v. Aldrich, 375 U, S. 75 and 249 {1963)
and 378 U.S, 540 {(1964) axd in Dresner v. City of Talls-
hassee, 375 U.S. 136 (1963) and 378 U,85. 539 (1964),
would be of any assistance to us in this somewhat trouble-
some little case. Cartification perbaps would accomplish
directly what Mr., Justice Stewart bas in mind and, in addi-
tion, might have the advantage of retaining jurisdiction here
and of avoiding further cumbersome and time-consuming

3-judge procedure.

If this suggestion hes any appenl for the Conference,
s question somewhat along the following lines might be
formulated: Does that portion of the oath prescribed for
State employees by Fla. Stats. Ann, § 876.05(1) reading:

"I do not believe in the overthrow of the Govern-
ment of the United States or of the State of Florida

by force or viclence, "

reach {0 any extent the prospective employse's political or
philosophical beliefs or does it serve only as & measure
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for determining whether the employee is able to take, without
mental reservation or purpose of evasion, the preceding por-
tion of the oath reading:

"I will support the Constitution of the United States
and of the State of Florida'' s

Sincerely,

H. A.B.




March 5, 1971

Re: No. 79 - Connell v, Higginbotham

Dear Chief:

“lease join me in your preoposed Fer Curiam
for this case,

Sinceraly,

H,S;A# B,’-

The Chief Justice

ce: The Conference
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Re: No, 79 - Connell v, Higginbotham

I nf‘\ ; SNOLLD™

Dear Chief: ) "E
i"lease join me in the revised “er Curiam %
% 172)
you have prepared for this case, L 8
| =
Sincerely, ;
Az
H.A/B z
»
i
The Chief Justice z
S
ce: The Conference
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