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Tog The Chief Justice

From: David Bickart

Re: Draft p.c., Philli ps v. Martin Marietta Corp., No. 73
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Petitioner Mrs Ida Phillips commenced

an action in the United States Disctict Court for

the Middle District of Florida under Title VII
0-3

O
of the Civil Rights Act of 1964, alleging that she	 0

had been denied employment because of her sex.

The District Court granted summary judgment for

Martin Marietta (Martin) on the basis of the following

showing: (1) In 1966 Martin told Mrs. Phillips that

it was not accepting job applications from women

with pre-school age children; (2) as of the time

of the motion for summary judgment, Martin em7loyed

men with pre--school age children; (3) at

1. Section 703 of the Act, 42 U.S.C.
provides as follows:

It shall be an unfair employment practice
for an employer--
(1) to fail or refuse to hire or to discharge
any individual, or otherwise to dIsc:Iminate
against any individual with respec: 	 1-1Ls
compensation, terms, conditions, or privileges
of employment, because of such individal's
race, color, religion, sex, or national

:	 :

(a)
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January 5, 1971

Re: No. 73 - Phillips v. Martin Marietta Corporation

MEMORANDUM TO THE CONFERENCE:

Enclosed is proposed  per curiam remand.

Regards,



To: Mr. .P.)z. ti,co slack
Mr.	 Douglas

Harlan
110e:1:.

z-;:te7,art
I.	 Mite

1:11:c:1-1i:tan

PcFrom: Tha Chif Justice

Ci.rc;ulatcd:  JAN 5 1971 
PER CURIA.M.	

Recirculated:	
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Petitioner Mrs. Ida Phillips commenced an action in the United

States District Court for the Middle District of Florida under Title VII	 i 8
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1/	 rttof the Civil Rights Act of 1964— alleging that she had been denied em- 	 r:1-a
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0ployment because of her sex. The District Court granted a summary	 z
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1/
Section 703 of the Act, 42 U. S. C. § 2000e-2, provides as

follows:
(a) It shall be an unfair employment practice for an em-

ployer--	 H
(1) to fail or refuse to.hire or to discharge any individual,

or otherwise to discriminate against any individual with respect to his 	 H
compensation, terms, conditions, or privileges of employment, because	 1-1
of such individual's race, color, religion, sex, or national origin : : :	 0H

(e) Business or enterprises with personnel qualified on
Hbasis of religion, sex, or national origin; educational institutions with

personnel or particular religion.

Notwithstanding any other provision of this subchapte:
(I) it shall not be an unlawful employment practice for an employer to h:
and employ employees, for an employment agency to classify, or refer 	 2

‘.1employment any individual, for a labor organization to classify it6
ship or to classify or refer for employment any individual, or for an

pioyer, labor organization, or joint labor-management con
trolling apprenticeship or other training or retraining programs to a:1=i
or employ any individual in such program, on the basis of his vii ion,
or national origin in those certain instances where religion, sex, or ila-
tional origin is a bona fide occupational qualification reasonably necessa.zy
to the normal operation of that particular business or enterprise,

No. 73 -- Phillips v. Martin Marietta Corp.



Oil:prone glattri of tilelinita Antes.
Witallingtrrit, 	 Q. 21xpipg

CRAMBeRS OF

THE CHIEF JUSTICE

Re: No. 73 - Phillips v. Martin Marietta Corp. 

MEMORANDUM TO THE CONFERENCE:

I enclose another "try" at the above. Our risk is saying
too much too cryptically, but I hope this draft combines the best
of various ideas advanced.

I consider it very important to keep treatment of 703(a)
and 703(e) separate for they deal with quite different factors.

on.
1
+.1



To: Mr. Justice Black
Mr. Justice Douglas
Mr. Justice Harlan
Mr.- Justice Brennaniew.
Mr. Justice Stewart
Mr. Justice nit°
Mr. Justice Ma.1-Lhall
Mr.*JuStice Llac.kmun

• No. 73 - Phillips v. Martin Marietta Corp. Circulated:	

Recirculated:
JAN 7 1971

From: The Chief Justice •
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Petitioner Mrs. Ida Phillips commenced an action in the United 	 oint•, t.4
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ployment because of her sex. The District Court granted a summary	 .04,
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I
i 2Section 703 of the Act, 42 U.S.C. § 2000e-2, provides as

follows:	
1 PZ
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H(a) It shall be an unfair employment practice for an em-	 4

ployer--	 Ir44
H

( 1 ) to fail or refuse to hire or to discharge any individual, 	 oz
or otherwise to discriminate against any individual with respect to his

tocompensation, terms, conditions, or privileges of employment, because	 i-Ito
of such individual's race, color, religion, sex, or national origin . . . .	 g

1-4
(e) Businesses or enterprises with personnel qualified on

basis of religion, sex, or national origin; educational instit utions with
personnel or particular religion.

Notwithstanding any other provision of iiis_Cocnar.Dt
(1) it shall not be an unlawful employment 
and employ employees . . . on the basis of 	 reiigion,	 or na.tior
origin in those certain instances where religion, se:>, or 	 orig.
is a bona fide occupational qualification reasonably
normal operation of that particular business or enterpr:12,

States District Court for the Middle District of Florida under Title VII
1/

of the Civil Rights Act of 1964 alleging that she had been denied em-



To; Mr. Justice Black
Mr. Justice Douglas
Mr. Justice Harlan
Mr. Justice Brennan tr.
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SUPREME COURT OF THE UNITED STATiNatod:	

NO. 73.—OCTOBER TERM, 1970
	 Recirculated:JAN 1 3 19/ 

On Writ of Certiorari to the
United States Court of Ap-

	

peals for the Fifth Circuit. 	 0
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	*Section 703 of the Act, 42 U. S. C. § 2000e-2, provides as follows: 	 I"(a) Employer practices. 	 tl
1-4

"It shall be an unfair employment practice for an employer—	 4
N

" ( 1 ) to fail or refuse to hire or to discharge any individual, or	 01
fr-I

	otherwise to discriminate against any individual with respect to his 	 0Z	compensation, terms, - conditions, or privileges or [sic] employment, 	 .

	

because of such individual's race. color, religion, sex, or national	 t'l
origin . . .	 IN. 	 tr1

"(e) Businesses or enterprises with personnel qualified on basis of
religion, sex, or national origin: educational institutions with person-

041
nel of particular religion.

0
	"Notwithstanding any other provision of this subehaper, (1) it 	 .4

	

shall not be an unlawful employment practice for an employer to hire 	 n
and employ employees 	 on the basis of .	 0. . religion, sex, or	 zn	national origin in those certain instances where religion. sex. or mt.- 	 0:i

	

tin nal origin is a bona. fide ocoupa t iona I cpialifiezit io a reasonably 	 tr4
N

	nevessary to the normal opera r ion of that particular business or 	 cn
enterprise . . .

Ida Phillips, Petitioner,
v.

Martin Marietta
Corporation.

C

O
A

[January —, 1971]

PER CURIAM.

Petitioner Mrs. Ida Phillips commenced an action in
the United States District Court for the Middle District
of Florida under Title VII of the Civil Rights Act of
1964* alleging that she had been denied employment be-
cause of her sex. The District Court granted a summary
judgment for Martin Marietta (Martin) on the basis of
the following showing: (1) in 1966 Martin informed Mrs.



Oitpunne Qjourt of tilt Anita Atatto

Itiagf irinotort. P. II. 20g4g
CHAMBERS OF

JUSTICE H UGO L. BLACK	 January 6, 1971

Dear Chief,

Re: No. 73 - Phillips v. Martin
Marietta Corporation.

•

I agree to your proposed

Per Curiarn.

Sincerely,

H. L. B.

The Chief Justice

cc: Members of the Conference



Ortr-tute Oland of tilt Patti Mates
paskingtait, p. (4. 20g4g

CHAMBERS OF

JUSTICE HUGO L. BLACK	 January 14, 1971

Dear Chief,

Re: No. 73- Phillips v. Martin
Marietta Corp.	 ( PC )

I agree.

The Chief Justice

cc: Members of the Conference



1 REPRODUIED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION; LIBRARY -OF "CONGRESS4.

January 6, 1971

Dear Chief:

I agree of course with your
Per Curiae in No. 73 - Philliks v. Martin
Marietta Corporation.

But on page 2 beginning with the
second sentence of the second full paragraph
*The existence of a voman e e possibly con-
flicting featly obligations* to the end of
the opinion, there seems to be some *Ambiguity.

Perhaps it is merely a problem
of typing.

But to understand the problem as
we discussed it in Conference, I undertook to

Fne the above sentence and the following
e. I attach hereto the revision as a sug-

gest ion for your consideration.

W. O. D.

The	 is! Justice

W1) AB M
11-107



1=R0 OTED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, L'/BART CONGRES

January 6, 1971

Dear Chief:

Since I wrote you about No. 73 -

Phillips v. Martin Marietta Corp., a copy of

John Harlan's memorandum to you has reached

my desk.

He has a different suggested re-

placement for	 last two sentences of the

text in the Pe	 and his suggestion

is quite agreeable wit

W. 0. D.

The Chief Justice

(4) A6,1,
4 799'1.



Sitpreutt aloud of Patti tztfto

VatfitingtEnt,113 -	 20843

CHAMBERS OF

JUSTICE JOHN M. HARLAN

January 6, 1971

Re: No. 73 - Phillips v. Martin Marietta Corp. 

Dear Chief:

I am happy to join your proposed per curiam in this
case with one suggestion, namely, that the last two sentences of
the text be replaced with something like the following:

"The Court of Appeals therefore erred in holding lawful
Martin's alleged policy of hiring men with pre-school
age children but not women in the identical position.
The record is too thin for us to adjudicate the remaining
important issues which are urged upon Lo, See Kennedy
v. Silas Mason  Co., 334 U.S. 249, 256-257 (1948).
Accordingly we vacate the judgment below and remand
for a fuller development of the record. "

Sincerely,

9/
A f,
/ei

J. M. H.

The Chief Justice

CC: The Conference
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Suprtru	 tile Atitzb ,tatto
Wttolringtott, p. Q. zag4g

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR.

January 6, 1971

•

RE: No. 73 - Phillips v. Martin Marietta
Corporation

Dear Chief:

I agree witii the Per Curiam you have

prepaced in the above case.

The Chief Justice

cc: The Conference



CHAMBERS OF

JUSTICE POTTER STEWART

January 6, 1971

73 - Phillips v. Martin Marietta Corp. 

Dear Chief,

I am glad to join the Per Curiam you
have circulated in this case, and would have
no objection to John Harlan's proposed amend-
ment to it.

Sincerely yours,

The Chief Justice

Copies to the Conference



CHAMBERS OF

JUSTICE BYRON R. WHITE

January 5, 1971

Re: No. 73 - Phillips v. Martin Marietta Corp.

Dear Chief: in!o
Please join me in your per curiam disposition

in this case.
0

Sincerely,

.R.W.

0

The Chief Justice
=

Copies to the Conference
0

e.4
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0
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Ida Phillips, Petitioner,
v.

Martin Marietta
Corporation.

Recirculated:
On Writ of Certiorari to the

United States Court of Ap-
peals for the Fifth Circuit.

To: The Chief Justice
Mr. Justice Black
Mr. Justice Douglas'
Mr. Justice Harlan

>7-Mr
Mr. Justice Brennan

. Justice Stewart
Mr. Justice White
Mr. Justice Blackm••

SUPREME COURT  OF THE UNITED KATIE]: Marshall, J.

I

'JAN 14 1377NO. 73.—OCTOBER TERM, 1970	 Circulated:

[January —, 1971]

MR. JUSTICE MARSHALL, concurring.

While I agree that this case must be remanded for a
full development of the facts, I can not agree with the
Court's indication that a "bona fide occupational quali-
fication reasonably necessary to the normal operation orr
Martin Marietta's business is proved if it could be shown
that some women, even the vast majority, with preschool
age children have family responsibilities that interfere
with job performance and that men do not usually have
such responsibilities. Certainly, an employer can require.
that all of his employees, both men and women, meet
minimum performance standards and he can try to insure
compliance by requiring parents to provide for the care
of their children so that job performance is not inter-
fered with.

But the Court suggests that it would not require such
uniform standards. I fear that in this case, where the
issue is not squarely before us, the Court has fallen into
the trap of assuming that the Act permits ancient canards
about the proper role of women to be a bases for dis-
crimination. Congress, however, sought just the oppo-
site result.

By adding 1 the prohibition against job discrimination
based on sex to the 1964 Civil Rights Act Congress in-

1 The ban on discrimination bled 	 sex Y,-:ts ,1 7	 tc i in Aci,
by an amendment off'orod (111717:7*	 r?"1:."	 H.,1,e
Congre,.,3man Smith of	 2:77

0

0

1-1
1-4
0

cr:

P71

1-1
ro1-3

0

by
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:71
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roz, 
the Chief Justice
Mr. Justice Black

Mr. Justice Douglas

/
Mr. Justice 

HarlanMr. Justice BrennanMr. Justice St ewart
Mr. Justice Wili:e
Mr. Justice 

Blazkzux1

SUPREME COURT  OF THE UNITED STATEEPra: Marshal/,

NO. 73.—OCTOBER TERM, 1970	 Circulated:

Ida Phillips, Petitioner,
v.

Martin Marietta
Corporation.

Recirculated:
On Writ of Certiorari to the-

United States Court of Ap-
peals for the Fifth Circuit.

JA ty

[January —, 1971]

MR. JUSTICE MARSHALL, concurring.
While I agree that this case must be remanded for a

full development of the facts, I can not agree with the-
Court's indication that a "bona fide occupational quali-
fication reasonably necessary to the normal operation of"
Martin Marietta's business could be established by a
showing that some women, even the vast majority, with
preschool age children have family responsibilities that
interfere with job performance and that men do not
usually have such responsibilities. Certainly, an em-
ployer can require that all of his employees, both men
and women, meet minimum performance standards, and
he can try to insure compliance .by requiring parents,
both mothers and fathers, to provide for the care of
their children so that job performance is not interfered
with.

But the Court suggests that it would not require such
uniform standards. I fear that in this case, where the
issue is not squarely before us, the Court has fallen into
the trap of assuming that the Act permits ancient canards
about the proper role of women to be a basis for dis-
crimination. Congress, however, sought just the oppo-
site result.

By adding the prohibition against job discrimination
based on sex to the 1964 Civil Rights Act Congress in--

1 The 1):In on discrinlitaation. 1):1,e€1 on sex wa,r, athled to rho Avt
iii" 1.11	 ofTer:ii	 the deboo in T he Hot',

mad	 11',)	 Rec.	 1:)C4),



January 7, 1971

Keg No. 73 - Philltps v. Martin Marietta Corp. 

Dear Chief:

Is opt cows*. agree with the reversal and remand
suggested in the. proposed per euriant.

The ease has a eirmewhat peculiar posture for me.
The exception which is embraced in 5 703 of the Act is phrased
in positive turns and provides fur justified discriminatory
quatificstiins, e. g., in a proper case, sex. !et, in a Sellne,
what ute are concerned with here is a negative, that is, a justi-
fied discriminatory sllitqualficatioar 	 	 riketherhoiA1 for a
time. I realize that qualifying one defined group has the same
end resign as disqualifying the oppositely defined group. Super-
ficially, however, and at first glance, and because so much
depends on the accuracy of the definitions, the two seem to
exude different odors.

What this nit-picking on my part comes down to is
that I feel the less we say by way of explanation, the better.
Thus I would be happier if the last paragraph of tho 040:lion
codd terminate in the r4idd1e of the fifth /axle wiza

	

rizienee" and then be concluded ,-Rith	 -411-.)e
'3-arrraary jAulgrilent was therefor a a....propez' or

and Ice it go at that.
,7.2-,)-4-z.-27 *able and will tcr.,.ow	 ,tcZ ,1;	 • -

C	 tasue is, anti-oh:at



/Mr/MUM:ED 
FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISION, LIBRARY OF CONGRESS



January 8. 1971

Ras ysz71zfln Marietta Co

Dear Chief;

Please join me in the revised draft of a pro-

posed per curia= which you circulated on January 7.

Sincerely

H. A. B.

The Chief !ustice

cc: The Conference
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